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APPEAL  FROM  THE 
MUNICIPAL  COURT 
OF  EVANSTON. 


48855 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff -Appellee, 

V. 

VINCENT  TEDESSO, 

Defendant-Appellant. 
MRo  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  was  found  guilty  of  the  criminal  offense 
of  wilfully  and  unlawfully  attempting  to  obtain  merchandise, 
in  violation  of  eh.  38,  §  581,  of  the  Illinois  Revised 
Statutes,  1959,  and  was  sentenced  to  confinement  in  the 
county  jail  for  a  term  of  six  months.   He  seeks  a  reversal 
on  two  principal  grounds:   (1)   that  the  information  does 
not  adequately  state  an  offense;  and  (2)  that  the  evidence 
was  insufficient  to  support  the  finding  of  guilty. 

The  information  charges  that  defendant  on  November  1, 
1961,  at  the  city  of  Evanston  "did  then  and  there  wilfully  and 
unlawfully  attempt  to  obtain  from  Marshall  Field  and  Company, 
Inc .,... [certain  goods]  of  the  value  of  sixty=nine  dollars 
and  oo/lOO  by  means  of  a  charge  plate  issued  to  one  Use 
Ruth  Simon... said  Marshall  Field  &  Co,,  Inc.,... then  and  there 
being  deceived  thereby  said  act  being  prevented  in  its  execution, 
in  viol.  ch.  38,  para.  581,  1959  IRS." 

An  information  based  on  a  statutory  offense  must  be 
framed  on  the  statute.   The  offense  must  be  charged  either  in 
the  language  of  the  statute  itself  or  facts  must  be  specifically 
alleged  which  constitute  the  statutory  offense.   People  v. 
Sheldon.  322  III,  70,  152  N.E.  567;  Johnson  v.  People.  113  111. 
99;   People  v.  Fain.  30  111.  ADP,2d  270,  173  N.E. 2d  825  (Abst.). 
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The  statute  under  which  defendant  was  tried  and  convicted  is 

generally  referred  to  as  a  general  attempt  statute.   It 

punishes  "attempts  to  commit  any  offense  prohibited  by 

law, . . .where  no  express  provision  is  made  by  law  for  the 

punishment  of  such  attempt,...." 

Under  the  State's  theory  the  "offense  prohibited 

by  law"  which  defendant  attempted  to  commit  was  obtaining 

goods  by  false  token  or  false  pretense.   Section  253  of  the 

1959  Criminal  Code  (111,  Rev,  Stat.,  ch.  38,  §  253  (1959)), 

which  prohibits  the  obtaining  of  goods  by  false  pretense, 

reads  as  follows: 

"Whoever,  with  intent  to  cheat  or  defraud  another, 
designedly  by  color  of  any  false  token  or  writing, 
or  by  any  false  pretense,  obtains  the  signature  of 
any  person  to  any  written  instrument,  or  obtains 
from  any  person  any  money,  personal  property  or 
other  valuable  thing  shall  be  fined...," 

It  is  not  necessary  for  us  to  consider  the  evidence 

because  it  is  clear  that  the  information  does  not  charge  the 

crime  of  attempting  to  obtain  goods  by  false  pretense.   It 

charges  only  that  defendant  wilfully  and  unlawfully  attempted 

to  obtain  goods  by  means  of  a  charge  plate  issued  to  another 

person.   It  does  not  charge  that  the  use  of  the  plate  was 

without  the  permission  or  authority  of  the  other  person.   It 

does  not  charge  that  the  charge  plate  was  used  as  a  false 

pretense  or  token  or  in  what  manner  it  was  used  to  convey  a 

false  pretense,  or  that  it  was  so  used  in  an  attempt  to  cheat 

and  defraud.  An  information  in  a  prosecution  for  obtaining 

property  by  means  of  false  pretense  is  fatally  defective  if  it 

does  not  charge  that  the  false  pretense  was  made  "with  intent 
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to  cheat  and  defraud."  People  v.  Moore.  322  111.  App.  280,  54 

N.E.2d  259  (Abst.);  People  v.  Cohn„  147  111.  App.  393. 

The  word  "unlawfully"  which  is  used  in  describing  the 
offense  is  but  a  conclusion  and  is  not  a  substitute  for  the 
words  essential  to  a  description  of  the  crime  of  attempting 
to  obtain  goods  by  false  pretense^   People  v.  O'Brien.  251 
111.  App.  314.   A  judgment  based  on  a  defective  information 
is  void  and  must  be  reversed  without  remandment.   People  v. 
Sowrd .  370  111.  140,  18  N.E.2d  176;  People  v.  Green.  368  111. 
242,  13  N.E.2d  278;  People  v.  Fain,  30  111.  App.  2d  270,  173 
N.E.2d  825  (Abst.) . 

The  judgment  must  be  reversed. 

Judgment  reversed. 

Dempsey,  P. J.,  and  McCormick,  J.,  concur. 


Abstract  only. 
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VIRGINIA  E,  WOLF  and  FRANK  J.  WOLF, 
Appellees, 

V. 

GREEK-AMERICAN  REALTY  CO.,  INC., 
a  corporation, 
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APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO 


Appellant . 

MR.  JUSTICE  McCORMICK  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  action  was  brought  in  the  Municipal  Court  of 
Chicago  by  the  plaintiffs,  Virginia  E,  Wolf  and  Frank  J.  Wolf, 
against  the  Greek-American  Realty  Co.,  Inc.  for  the  possession 
of  cercain  premises  under  paragraph  2  of  chapter  57,  Illinois 
Revised  Statutes,  which  provides  that  the  person  entitled  to 
the  possession  of  lands  or  tenements  may  be  restored  thereto 
"when  a  vendee  having  obtained  possession  under  a  written  or 
verbal  agreement  to  purchase  lands  or  tenements,  and  having 
failed  to  comply  with  his  agreement,  withholds  possession 
thereof,  after  demand  in  writing  by  the  person  entitled  to  such 
possession."   The  case  was  heard  by  the  trial  judge  without  a 
jury,  and  he  entered  judgment  in  favor  of  the  plaintiffs.   No 
question  is  raised  here  with  reference  to  the  pleadings  nor 
the  compliance  with  the  statute  with  reference  to  demand. 

On  January  9,  1961  plaintiff  Virginia  E,  Wolf,  who 
held  title  to  the  premises  in  question,  together  with  her 
husband  Frank  J,  Wolf   negotiated  a  contract  for  the  sale  of 
the  said  premises  witu  the  defendant  through  their  agent,  one 
Daniel  Schlesinger,  who  was  the  father  of  the  said  plaintiff, 
Virginia  E.  Wolf.   Virginia  E.  and  Fraank  J,  Wolf  resided 
in  St.  Joseph,  Michigan,  and  had  never  met  any  of  the  officers 
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of  the  defendant  corporation,  which  had  acted  in  the  matter 
through  its  president,  George  D,  Poulos,   Poulos  drafted  the 
contract  in  question  at  his  office  in  Chicago,  after  negotiating 
the  terms  with  Daniel  Schlesinger.   The  contract  provided,  among 
other  things,  that  the  defendant  would  assume  a  first  mortgage 
for  the  sum  of  $10,000  payable  to  the  Lake  View  Trust  and 
Savings  Bank,  of  Chicago,  with  interest  at  5-3/4%,  that  the 
defendant  would  pay  general  taxes  for  the  year  1960  and  subse- 
quent years,  and  further  that  it  would  pay  the  sum  of  $15,000, 
with  interest  at  57o  per  annum,  payable  semiannually,  as  follows: 
$1,800  cash,  "receipt  of  which  is  hereby  acknowledged";  $350 
on  July  23,  1961  or  before;  $350  on  January  25,  1962  or  before, 
and  the  same  amounts  or  more  on  the  25th  day  of  each  seniannual 
payment  day  of  each  month  thereafter  until  such  sums  are  fully 
paid.   The  contract  further  provided  that  the  defendant  should 
have  immediate  possession  of  the  premises  and  that  the  defendant 
would  keep  the  premises  fully  insured  in  companies  acceptable 
to  the  plaintiffs  and  deposit  the  policies  with  them  or  with  the 
holder  of  the  mortgage.   It  further  provided  that  if  the  defendant 
failed  to  make  any  of  the  pajmients  or  any  part  thereof  the 
contract  sl>all  at  the  option  of  the  plaintiffs  be  forfeited  and 
determined,  and  that  the  plaintiffs  shall  have  the  right  to 
re-enter  and  take  possession  of  the  said  property.   The  contract 
further  provided  that  the  time  of  payment  "shall  be  of  the 
essence  of  this  contract," 

The  plaintiffs  on  February  5,  1962,  after  the  death 
of  Daniel  Schlesinger,  served  a  notice  on  the  defendant  in 
which  they  alleged  the  defendant  was  in  default  because  it 
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had  failed  to  pay  $1,800  to  the  plaintiffs  or  to  anyone  on  their 
behalf;  that  it  had  failed  to  pay  the  real  estate  taxes  for  1960 
and  had  failed  to  pay  the  $350  semiannual  payment  due  on 
January  25,  1962.   It  is  further  alleged  that  the  defendant 
had  failed  to  keep  the  premises  fully  insured  and  to  deposit 
the  policies  with  plaintiffs. 

On  February  14,  1962  the  plaintiffs  sent  a  letter, 
through  their  attorneys,  to  the  defendant  in  which,  after 
referring  to  the  notice  of  February  5th5  they  stated  that  on 
February  10,  1962  they  received  a  letter  from  the  defendant 
enclosing  a  check  due  in  the  sum  of  $350,  which  check  was 
dated  January  23,  1962,  and  that  on  February  13,  1962  they 
received  a  further  letter  in  which  the  defendant  advised  them 
that  the  Lake  View  Trust  and  Savings  Bank  was  to  pay  the  real 
estate  taxes  for  the  property  on  February  13,  1962  and  would 
add  it  to  the  mortgage  indebtedness,  and  the  plaintiffs  made 
a  further  demand  for  immediate  possession  of  the  property. 
The  check  for  $350  was  not  cashed  by  the  plaintiffs  but  was 
returned  to  the  defendant.   A  further  formal  demand  was  served 
upon  the  defendant  March  19,  1962.   Suit  was  then  filed  in  the 
Municipal  Court  of  Chicago  asking  for  possession.   To  the 
statement  of  claim  the  defendant  filed  an  answer,  and  the 
court  heard  the  issues  without  a  jury.   On  May  4,  1962  the 
court  entered  a  judgment  order  finding  that  the  defendant  was 
guilty  of  withholding  the  premises  described  in  the  complaint, 
and  ordering  that  the  plaintiffs  have  judgment  on  the  finding 
and  that  they  should  recov- i  possession  of  the  said  premises. 
From  this  judgment  order  the  defendant  has  taken  this  appeal. 
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The  defendant's  theory  of  the  case  is  that  it  had  paid 
to  the  plaintiffs  the  $1,800   provided  in  the  contract  of 
purchase  and  has  paid  the  real  estate  taxes  for  the  year  1960 
through  the  Lake  View  Trust  and  Savings  Bank,  the  holder  of  the 
real  estate  mortgage  on  the  real  estate;  that  it  has  kept  the 
premises  fully  insured  pursuant  to  the  contract;  and  that  it 
has  made  all  semiannual  payments  required  to  be  made  by  the 
provisions  of  the  contract  to  purchase. 

In  determining  whether  the  finding  and  judgment  of  the 
Municipal  Court  were  proper  we  will  confine  our  discussion  to 
the  question  as  to  whether  the  $1,800  referred  to  in  the  contract 
was  in  fact  actually  paid. 

Virginia  Wolf  testified  that  she  had  not  received  the 
sum  of  $1,800  in  cash  at  the  time  she  signed  the  contract,  nor 
had  anybody  else  received  it  for  her,  nor  has  she  received  it 
since.   George  D.  Poulos,  the  president  of  the  defendant,  testi- 
fied that  he  had  negotiated  the  contract  with  Daniel  Schlesinger 
and  that  he  paid  Schlesinger  $1,000  in  behalf  of  the  plaintiff 
Virginia  Wolf;  that  the  balance  of  $800  was  paid  by  the 
defendant's  assuming  the  semiannual  interest  which  was  to  be 
paid  to  the  Lake  View  Trust  and  Savings  Bank  on  the  first 
mortgage  of  $10,000,  and  that  at  that  time  they  did  not  know 
the  exact  am.ount  and  Schlesinger  gave  them  credit  for  $300; 
that  he  paid  the  said  $300  to  the  bank  and  paid  $1,000  in  cash 
and  assumed  $500  in  taxes  for  the  year  1960.   He  further  testi- 
fied that  a  letter  was  written  by  the  agent  of  the  defendant 
to  the  Lake  View  Trust  and  Savings  Bank  telling  the  bank  that 
defendant  had  bought  the  property  and  there  was  $500  in  taxes 
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due  for  1960  and  that  the  defendant  wanted  the  bank  to  pay  the 
taxes  and  defendant  would  assume  the  obligation.   The  tax  bill 
for  the  1960  taxes  was  $487.66.   On  behalf  of  the  plaintiff  the 
manager  of  the  real  estate  loan  department  of  the  Lake  View 
Trust  and  Savings  Bank  testified  that  after  he  received  notice 
that  the  defendant  had  bought  the  property  he  asked  Mr.  Poulos 
to  pay  the  taxes.   This  was  in  September  1961,  and  the  witness 
testified  the  bank  wrote  defendant  asking  for  the  receipted  tax 
bill  showing  payment.   The  bank  received  no  answer  to  that  letter 
and  subsequently  wrote  a  letter  dated  February  2,  1962,  in  which 
it  again  asked  for  a  receipted  tax  bill.   In  answer  to  that  letter 
the  defendant  wrote  a  letter  dated  February  7,  1962  enclosing  the 
tax  bill  for  the  1960  taxes  and  asking  that  the  bank  pay  the  taxes, 
stating  that  the  defendant  would  sign  a  note  for  that  sum.   The 
bank  thereupon  as  mortgagee  paid  the  1960  taxes  and  so  informed 
the  defendant  in  a  letter  dated  February  10,  1962,  which  stated 
that  it  intended  to  pay  the  1960  taxes  in  the  amount  of  $487.66, 
which  sum  will  be  added  to  the  present  mortgage  indebtedness  of 
$10,000.   The  bank  paid  the  taxes  and  increased  the  mortgage 
indebtedness  accordingly. 

The  defendant  here  argues  that  the  pa5nment  by  the  bank 
of  the  1960  taxes  was  a  compliance  with  the  contract  which 
provided  that  the  defendant  should  pay  $1,800  to  the  plaintiffs. 
It  is,  of  course,  elementary  that  a  mortgagee  has  the  right  to 
protect  his  interest  in  the  property  by  paying  taxes  thereon 
and  increasing  the  mortgage  indebtedness  to  that  extent.   The 
defendant  contends  that  the  fact  that  it  assumed  the  mortgage, 
together  with  the  provisions  in  the  contract,  gave  it  the  right 
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to  have  the  mortgage  increased  when  the  bank  paid  the  taxes, 
59  C.J.S.  Mortgages,  sec.  413,  states:   "A  purchaser  who  assumes 
payment  of  a  specified,  described  mortgage  is  bound  by  all  its 
terms  and  provisions  and  takes  the  encumbrances  as  it 
stands  *  *  *."   The  person,  when  he  assumes  payment  of  the 
mortgage,  is  chargeable  with  notice  of  all  its  terms  and  provi- 
sions, and  he  takes  it  as  it  stands,  subject  to  all  conditions 
and  limitations  except  such  as  are  inconsistent  with  the  agree- 
ment under  which  he  assumes  the  mortgage.   The  purchaser's 
rights  and  liabilities  may  be  limited  by  the  terms  of  the 
assumption  agreement,   59  C.J.S.  Mortgages,  sec.  414.   In  27 
I.L.P.  Mortgages,  sec.  211,  it  is  stated  that  a  mortgage 
assumption  clause  in  a  conveyance  or  contract  to  convey  is  a 
collateral  agreement  of  a  personal  nature,  and  such  agreement 
must  be  construed  under  the  rules  which  would  apply  to  any 
contract.   In  spite  of  the  assumption  of  the  mortgage  by  the 
purchaser  or  prospective  purchaser  the  land  is  primarily  liable 
and  the  obligation  on  the  part  of  the  person  who  assumes  the 
mortgage  is  personal,   Brosius  v.  Madsen,  297  111.  App.  94,  98, 
17  N.E.  229,  230.   There  is  no  right  on  the  part  of  the  vendee 
to  increase  the  indebtedness  secured  by  the  mortgage  unless  it  is 
so  provided  by  the  contract.   The  contract  in  the  instant  case 
negates  any  such  right.   It  provides  that  the  defendant  shall 
upon  the  maturity  of  any  mortgage  execute  all  papers  required 
for  the  renewal  or  extension  of  said  mortgage  or  "for  the 
placing  of  a  new  loan  on  said  premises  for  such  amount  not 
exceeding  the  balance  due"  from  the  defendant  as  the  plaintiffs 
may  elect,  and  to  pay  all  expenses  incurred.   No  right  is  given 
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to  the  defendant  to  increase  the  mortgage  indebtedness.   When  the 
taxes  are  not  paid  by  the  mortgagor  in  possession  the  mortgagee 
has  the  right  to  pay  them  and  the  mortgagee  may  add  such  payment 
to  the  amount  of  the  mortgage  indebtedness.   Lidster  v.  Poole. 
122  111.  App,.  227;  Stinson  v.  Connecticut  Life  Ins.  Co..  174 
111.  125,  130,  51  N.E.  193,  195.   The  contract  further  provides 
that  if  the  defendant  failed  to  pay  taxes,  which  under  the  agree- 
ment it  is  its  obligation  to  pay,  then  the  plaintiffs  may  pay  the 
same  and  the  amount  thereof  shall  "become  so  much  additional 
purchase  price  and  be  immediately  due  and  payable  *  *  *  in 
addition  to  the  said  monthly  payments  and  shall  bear  interest  at 
seven  per  centum  per  annum  until  paid."   The  plaintiffs  did  not 
take  any  action  under  the  second  provision  quoted.   The  fact 
that  the  bank  paid  the  taxes  and  added  the  amount  to  the  mortgage 
which  it  held  as  mortgagee  did  not  relieve  the  defendant  from  its 
duty  to  comply  with  the  terms  of  the  contract.   The  defendant 
defaulted  in  that  it  did  not  pay  the  $500  as  agreed.   There  are 
other  failures  on  the  part  of  the  defendant  to  comply  with  the 
contract  which  we  do  not  think  it  is  necessary  to  discuss. 

At  the  close  of  the  case  the  trial  judge  said  that  the 
witness  for  the  defendant  had  told  an  unbelievable  story.   We  can 
find  nothing  in  the  record  to  indicate  that  the  statement  of  the 
trial  judge  was  not  borne  out  from  the  testimony  and  exhibits 
introduced. 

The  judgment  of  the  Municipal  Court  of  Chicago  is  affirmed, 

Affirmed. 
Dempsey,  P.J.,  and  Schwartz,  J,,  concur. 


Abstract  only.  / 
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APPEAL  FROM 

CIRCUIT  COURT 

COOK  COUNTY 
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JOHN  TANCIBOK, 

Plaintiff "Appellee , 

V. 

PEARL  DAVIS  and  THEODORE  DAVIS, 
Def endants- Appellant s . 

MR.  PRESIDING  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT: 

Plaintiff  filed  a  complaint  to  establish  and  foreclose  a 
mechanic's  lien  upon  real  estate  owned  by  the  defendants,  alleging 
that  $1635.00  was  due  and  unpaid  on  a  written  contract  and  several 
oral  contracts  for  materials  furnished  to  and  labor  completed  upon 
the  said  real  estate.   Defendants  answered  that  the  work  contracted 
for  was  not  completed,  was  not  properly  done,  was  not  done  as 
contracted  to  be  done  and  that  they  owed  no  money  to  the  plaintiff. 
The  cause  was  referred  to  a  Master  in  Chancery  to  take  testimony 
and  to  report  to  the  court  his  conclusions  of  law  and  of  fact  and 
to  make  recommendations. 

Subsequently,  plaintiff  petitioned  the  court  to  compel 
both  plaintiff  and  defendants  to  deposit  sums  of  money  with  the 
Master  as  security  for  payment  of  the  Master's  costs  and  to  compel 
each  to  procure  and  furnish  and  file  a  transcript  of  portions  of  the 
testimony  heard  by  the  Master. 

Pursuant  to  this  petition  the  court  entered  an  order, 
which  was  not  then  objected  to  by  either  party,  requiring  plaintiff 
to  deposit  $600.00  as  security  for  payment  of  the  cost  of  reference 
and  to  procure  and  file  with  the  Master  in  Chancery  a  transcript  of 
all  testimony  adduced  before  the  Master  on  the  part  of  the  plaintiff, 
said  transcript  to  consist  of  all  testimony  of  witnesses  for 
plaintiff  on  direct  examination,  redirect  examination,  direct 
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examination  on  rebuttal,  adverse  examination  of  defendants  under 
Section  60,  and  cross-examination  by  plaintiff's  attorney  of 
defendants'  witnesses.   The  order  further  directed  that  the 
defendants  should  deposit  $500,00  with  the  Master  to  secure  payment 
of  all  costs  of  reference  and  to  produce  and  file  a  transcript  of 
all  testimony  adduced  on  the  part  of  the  defendants  before  the 
Master,  said  transcript  to  consist  of  all  testimony  of  witnesses 
for  defendants  on  direct  examination,  redirect  examination,  direct 
examination  on  rebuttal  by  defendants'  attorneys,  all  cross- 
examination  by  defendants  of  defendants  on  adverse  examination  and 
all  cross-examination  by  defendants  of  witnesses  for  the  plaintiff 
on  their  direct  examination.   Finally,  the  order  provided  that  the 
deposits  were  to  be  made  and  the  transcripts  were  to  be  procured 
and  filed  within  thirty  days  from  the  date  of  the  order  and  that  if 
the  plaintiff  should  fail  to  comply  with  the  said  order  the  Master 
should  file  his  report  recommending  dismissal  of  the  cause  and 
that  if  the  defendants  should  fail  to  comply  with  the  order  the 
Master  should  accept  the  transcript  furnished  by  the  plaintiff  as 
the  Report  of  Proceedings  in  the  cause  and  consider  only  that 
transcript  in  making  his  report. 

Subsequently,  plaintiff  made  the  deposit  required  of  him 
and  procured  and  filed  before  the  Master  a  transcript  as  directed 
by  the  order.   Defendants  neither  objected  to  the  order  nor 
complied  with  it.   They  simply  ignored  it.   The  Master  conducted 
eleven  hearings  and  heard  a  large  amount  of  testimony  after  which 
he  made  and  filed  his  report  based  only  upon  the  transcript  of 
testimony  filed  by  the  plaintiff.   In  due  course,  the  court  entered 
a  decree  based  upon  the  Master's  report  and  the  transcript  of 
evidence  furnished  by  the  plaintiff  alone. 
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The  defendants'  appeal  to  this  court  sounds  in  the 
proposition  that  the  trial  court  was  without  jurisdiction  to 
direct  the  Master  to  disregard  the  testimony  of  defendants'  witnesses 
and  defendants'  cross-examination  of  plaintiff's  witnesses  in 
preparing  his  report  and  making  his  recommendations  to  the  court 
because  of  defendants'  failure  to  deposit  a  sum  as  security  for  the 
payment  of  the  costs  of  reference  and  to  procure  and  file  a 
transcript  of  all  of  the  aforesaid  defendants'  testimony  and  the 
testimony  of  plaintiff  upon  the  cross-examination  by  defendants. 

Turning  our  attention  first  to  that  part  of  the  order 
which  required  both  parties  to  procure  and  file  transcripts  before 
the  Master,  defendants  have  alleged  that  the  trial  court  lacked 
statutory  or  inherent  power  to  make  such  a  requirement  and  have 
cited  Nutriment  Company  v.  Green  Lumber  Co. ,  195  111.  324  for  the 
proposition  that  neither  the  Master  nor  the  court  has  authority  to 
require  a  litigant  to  pay  a  stenographer  for  taking  and  transcribing 
testimony.   It  is  our  opinion  that  that  case,  decided  in  1902,  is 
not  applicable  because  it  was  decided  pursuant  to  a  statute  which 
has  since  been  revised  and  amended.   The  statute  then  in  force, 
Hurd  111.  Rev.  Stat.  1901,  Ch.  53,  Par.  20,  (§20),  made  no - 
provision  for  the  memorializing  of  evidence  by  stenographic  record 
and  no  allowance  to  the  Master  was  authorized  in  a  case  wherein  a 
stenographer  was  necessarily  employed.   However,  in  1908,  that 
statute  was  amended,  inter  alia,  in  the  following  manner:   "The 
court  may  also  include  as  a  part  of  such  master's  fees  a  reasonable 
allowance,  not  to  exceed  fifteen  cents  per  hundred  words,  for 
stenographer's  service  in  cases  where  the  master  shall  certify 
that  a  stenographer  was  necessarily  employed,  and  shall  attach  to 
his  report  a  certified  copy  of  the  testimony  taken  by  such 
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stenographer."   (It  might  be  noted  that  the  maximum  remuneration  of 
fifteen  cents  per  hundred  words  has  not  been  increased  since  1908 
and  it  is  highly  doubtful  that  one  can  now  obtain  competent 
stenographic  service  at  that  rate.)   In  the  case  at  bar,  although 
this  portion  of  the  statute  was  not  strictly  complied  with,  we  see 
no  practical  difference  between  the  situation  wherein  the  Master 
includes,  as  part  of  his  fees,  the  stenographic  charges  as  reimburse- 
ment for  what  he  has  already  paid  the  stenographer  and  the  instant 
situation  wherein  the  Master  simply  required  the  parties  to  pay 
the  necessary  stenographic  costs  directly  to  their  own  stenographer 
rather  than  to  him  so  that  he  might  pay  the  stenographic  costs. 

Turning  our  attention  now  to  that  part  of  the  order  which 
required  the  litigants  to  deposit  a  sum  of  money  with  the  Master  to 
secure  payment  of  the  costs  of  reference,  defendants  first  contend 
that  the  provisions  of  111.  Rev.  Stat.  1961,  Ch.  53,  Par.  38  (§20), 
preclude  any  such  deposit  with  the  Master  by  providing  that  "... 
the  court  may  .  o  .  order  any  party  seeking  to  offer  evidence 
before  the  master  to  deposit  with  the  clerk  of  the  court  such  sum 
or  sums  as  may  be  fixed  by  the  court  to  secure  the  payment  of  any 
part  or  all  of  the  costs  of  such  reference.  ..."   Although  this 
statute  provides  that  the  court  may  require  a  deposit  to  be  made 
with  the  clerk  of  the  court,  Rule  9. 3(a)  of  the  Uniform  Rules  for 
Circuit  and  Superior  Courts  authorizes  the  court  to  order  that  a 
deposit  be  made  with  the  Master  for  the  costs  of  the  reference. 
It  is  our  opinion  that  the  above  cited  portion  of  the  applicable 
statute  is  not  directive,  but  merely  permissive  in  nature,  and 
does  not  preclude  the  court  from  exercising  the  power  granted  to 
it  by  Rule  9.3(a)  of  the  Uniform  Rules  for  Circuit  and  Superior 
Courts . 
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Defendants  further  contend  that  although  the  trial  court 
possessed  statutory  power  to  require  defendants  to  deposit  a  sum 
of  money  to  secure  payment  of  the  cost  of  reference.,  it  was 
without  power  to  prescribe  the  penalty  that  the  Master  should  file 
his  report  based  solely  upon  the  testimony  offered  by  plaintiff  if 
defendants  failed  to  comply.   It  is  the  defendants'  theory  that  the 
only  possible  remedy  which  the  court  could  have  employed  is 
expressed  in  the  latter  part  of  the  following  applicable  portion 
of  111.  Rev.  Stat.  1961,  Ch.  53,  Par.  38,  (§20):   "Upon  reference 
of  any  matter  to  the  master  in  chancery  the  court  may,  in  its 
discretion,  at  the  time  of  such  reference  or  at  any  subsequent 
time,  order  any  party  seeking  to  offer  evidence  before  the  master 
to  deposit  with  the  clerk  of  the  court  such  sum  or  sums  as  may  be 
fixed  by  the  court  to  secure  the  payment  of  any  part  or  all  of  the 
costs  of  such  reference;  and  the  court  may,  in  its  discretion, 
before  the  master  shall  be  required  to  make  a  report  in  any  cause, 
order  the  payment  of  all  costs  incurred  before  the  master,  the  same 
to  be  taxed  equitably  in  such  manner  as  directed  by  the  court." 

It  is  our  opinion  that  the  portion  of  the  above  stated 
statute,  following  the  semicolon,  is  not  a  prescription  of  the 
penalty  for  failing  to  observe  an  order  of  the  court  emanating 
from  the  power  granted  to  it  by  the  first  part  of  the  sentence,  but 
is  rather  a  further  grant  of  power  in  a  different,  though  related, 
area.   The  first  portion  of  the  sentence  empowers  the  court  to 
order  that  a  deposit  to  cover  the  cost  of  the  reference  be  made 
and  the  second  portion  of  the  sentence  empowers  the  court  to  order 
that  all  costs  already  incurred  may  be  taxed  and  must  be  paid 
before  a  final  report  is  submitted.   These  are  two  distinct  grants 
of  power  and  the  latter  is  not  to  be  considered  as  a  penalty  for 
failure  to  observe  the  former. 
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Although  Section  38  is  devoid  of  any  statutory  means  of 
enforcing  compliance  with  an  order  requiring  a  deposit,  this  is  not 
to  say  that  the  court,  when  proceeding  pursuant  to  that  Section,  is 
impotent  to  enforce  its  orders  and  powerless  to  keep  the  judicial 
machinery  in  motion.   In  the  case  at  bar,  we  can  find  nothing  in 
the  record  to  support  a  finding  that  the  device  by  which  the  court 
sought  to  enforce  compliance  was  unfair  or  inequitable.   The  court 
was  empowered  to  enter  the  order  in  question  and  the  Master  was 
obliged  to  comply  with  it. 

Barringer  v.  Collins,  337  111.  306,  a  case  which  is  relied 
upon  heavily  by  the  defendants,  held  that  it  was  improper  to  require 
a  complainant  to  secure  the  cost  of  reference  by  making  a  deposit 
before  being  allowed  to  introduce  evidence  or  to  suffer  the  conse- 
quence of  having  a  decree  rendered  based  on  the  evidence  of  only 
the  cross  complainant,  for  failure  to  comply.   However,  in  that  case, 
the  court  appeared  to  have  been  primarily  concerned  with  the  inequity 
of  the  order,  in  that  it  placed  the  entire  burden  of  securing  the 
cost  of  the  reference  on  only  one  of  the  parties.   In  reaching  its 
decision  the  court  observed:   "In  the  instant  case  the  cross 
complainant,  who  sought  affirmative  relief  and  upon  whose  motion 
the  cause  was  referred  to  the  master,  was  allowed  to  introduce 
evidence  before  that  officer  without  making  a  deposit  to  secure  the 
payment  of  the  costs  to  accrue,  while  the  cross  defendant  who  did 
not  ask  for  a  reference  to  a  master  was  denied  the  right  to  offer 
any  evidence  because  she  failed  to  make  such  a  deposit."   The 
situation  in  the  Barringer  case  is  easily  distinguishable  from  that 
in  the  case  at  bar  wherein  both  parties  were  obligated  to  furnish 
sums  of  money  as  a  deposit  for  the  cost  of  refei'ence  and  both 
parties  faced  penalties  of  equal  severity  for  failure  to  do  so. 
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Finally,  defendants  have  argued  that  they  were  deprived 
of  due  process  of  law  as  guaranteed  by  the  Fifth  Amendment  to  the 
United  States  Constitution  and  Article  11,  Section  2  of  the  Illinois 
Constitution  in  that  the  evidence  which  they  presented  was  totally 
disregarded.   Although  we  feel  that  this  contention  is  without  merit, 
we  do  not  propose  to  resolve  it  in  this  court.   Section  75  of  our 
Civil  Practice  Act  provides,  inter  alia,  that  all  cases  involving 
constructions  of  constitutional  provisions  shall  be  appealed  directly 
to  the  Supreme  Court.   By  taking  their  appeal  to  this  court,  the 
defendants  have  waived  these  constitutional  questions.   The  rule 
is,  ".  .  ,  that  if  an  appeal  to  the  Appellate  Court  contains  issues 
over  which  the  court  has  jurisdiction  and  others  which  are  not 
within  its  jurisdiction,  the  latter  are  considered  waived."  Jones 
V.  Jones,  No.  48736,  filed  January  30,  1963,  Illinois  Appellate 
Court,  not  yet  published;  The  People  v.  Cosper,  5  111. 2d  97; 
Village  of  Maywood  v.  Weglarz,  24  111.  App.2d  495. 

The  decree  is  therefore  affirmed. 

AFFIRMED. 

BURKE,  J.,  and  FRIEND,  J.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,       ) 


Defendant  in  Error, 

V. 

ALBERT  BALDARE, 

Plaintiff  in  Error, 


WRIT  OF  ERROR  TO 
THE  CRIMINAL  COURT 
OF  COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  DEMPSEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Albert  Baldare  and  Carl  Aiello,  police  officers  employed 
by  the  Sheriff  of  Cook  County,  were  indicted  for  extorting  money 
from  Junior  Mikel  by  threatening  to  accuse  him  of  contributing 
to  the  delinquency  of  a  minor.   (111.  Rev,  Stat.,  1959,  ch.  38, 
sec,  240.)   They  pleaded  not  guilty,  waived  a  jury  trial  and 
were  found  guilty  by  the  court.   Baldare  was  sentenced  to  120 
days  in  jail  and  Aiello  to  60  days. 

Baldare  appealed  to  the  Supreme  Court,  contending  that 
his  constitutional  rights  were  violated  and  that  he  was  not 
proven  guilty  beyond  a  reasonable  doubt.   The  case  was  trans- 
ferred to  this  court.   If  a  case  in  which  constitutional  issues 
are  presented  is  transferred  to  the  Appellate  Court,  it  must  be 
concluded  that  the  Supreme  Court  determined  that  such  questions 
were  not  properly  raised,  are  not  involved  or  are  not  material 
to  the  disposition  of  the  appeal.   People  v.  Campbell.  27  111. 
App.  2d  456,  170  N.E.2d  19;   Village  of  Mavwood  v.  Weglarz. 
24  111.  App.  2d  495,  165  N.E.2d  362.   The  only  issue  to  be 
considered,  therefore,  is  whether  the  defendant's  guilt  was 
proven  beyond  a  reasonable  doubt . 

Baldare  and  Aiello  were  Juvenile  Officers  assigned  to 
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the  Cook  County  Bedford  Park  Police  Station.   Aiello  had  been 
requested  by  a  Probation  Officer  of  the  Family  Court  to  pick 
up  a  17  year  old  girl,  Carol  Pagden,  for  violation  of  probation. 
He  in  turn  asked  the  police  of  the  Village  of  Hodgkins  to  do 
this.   About  7:00  p.m.  on  August  10,  1960,  the  village  police 
stopped  Carol  and  her  fiance.  Junior  Mikel,  20  years  of  age,  as 
the)'  were  riding  in  his  car.   This  happened  just  a  few  minutes 
after  they  had  left  the  home  of  his  parents  with  whom  he  lived. 
He  parked  his  car  and  accompanied  Carol  and  the  policetpen  to  the 
Bedford  Station  eight  miles  away. 

At  the  station  Mikel  was  put  behind  the  desk  and  Carol 
was  taken  into  another  room.   Before  Aiello  started  questioning 
her  she  was  asked  by  Baldare  how  long  she  had  been  living  with 
Mikel.   She  said  she  wasn't  living  with  him,  and  he  told  her  to 
stop  lying. 

Mikel  testified  that  Aiello  told  him  that  he  was  in 
serious  trouble  and  could  be  charged  with  contributing  to  the 
delinquency  of  a  minor,  put  in  jail  for  a  year  and  fined.   Later, 
Baldare  called  him  aside,  said  they  would  do  what  they  could  to 
help  him  and  handed  him  a  piece  of  paper  on  which  $500  was 
written.   Mikel  said  he  couldn't  get  that  much  and  Baldare 
scratched  out  the  $500  figure  and  wrote  $300,  Mikel  telephoned 
his  employer  and  others  but  was  not  successful  in  raising  the 
money.   Between  10:30  and  11:00  p.m.  Carol's  uncle  came  to  the 
station  and  she  was  released.   After  they  left  Mikel  told  Baldare 
that  he  could  get  the  money  if  the  policeman  would  drive  him  to 
his  home  or  his  sister's  home.   Baldare  agreed  but  Aiello  objected, 
saying:   "No,  let's  don't.   Let's  just  book  aim  now  and  forget 
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about  it." 

They  both  went  with  him,  however,  and  arrived  at  his 
home  about  11:30  p.m.   He  awakened  his  parents  and  his  father 
came  out  to  the  car.   Baldare  informed  his  father  that  he  was  in 
serious  trouble  and  went  into  the  house  with  his  father.   He 
followed  a  few  minutes  later.   Baldare  told  his  parents  that 
he  could  be  fined  $2,000.00  or  put  in  jail  for  a  year.   Baldare 
stressed  his  own  willingness  to  help  and  Aiello's  reluctance, 
and  reduced  the  demand  to  $200.00.   The  parents  said  they  didn't 
have  that  much;  however,  they  agreed  to  give  a  check  for  $150.00. 
Baldare  repeated  that  $200.00  was  necessary  but  said  he  would 
help  out  by  putting  in  $50.00  which  Mikel  could  later  repay. 
The  father  got  the  checkbook,  Mikel  wrote  the  check  payable  Lo 
cash  and  his  father  signed  it.   He  drove  with  the  officers  to 
three  places;  at  the  third  Baldare  was  able  to  cash  the  check. 
They  then  drove  to  the  Bedford  Park  Station.   The  officers  got  out 
of  the  car  and  went  to  another  auto;  then  Baldare  returned  and 
drove  him  back  to  his  own  car. 

Junior  Mikel 's  testimony  was  corroborated  by  his  father 
and  mother.   Carol,  who  at  the  time  of  the  trial  was  married  to 
Junior,  testified  that  she  heard  the  officers  say  they  were 
going  to  hold  him  for  contributing  to  the  delinquency  of  a 
minor  but  that  she  did  not  hear  any  conversations  between  him 
and  the  officers. 

The  defendants  denied  holding  Mikel  in  the  station, 
threatening  to  accuse  him  of  a  crime,  demanding  money  and 
receiving  or  cashing  a  check.   They  said  he  stayed  on  at  the 
station,  while  they  went  about  other  business,  only  because  he 
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wanted  to  be  with  his  girl  friend.   They  admitted  that  they  drove 

him  home  and  talked  to  his  father  at  the  car.   They  denied  saying 

anything  to  the  father  except  that  his  son  should  stay  away  from 

the  girl  until  she  was  18,  and  they  denied  seeing  his  mother. 

They  admitted  making  no  report  to  the  Family  Court  Probation 

Department  about  Carol's  arrest,  their  conversation  with  her  or 

the  disposition  of  her  case.   The  explanation  of  this  was  that 

they  did  not  have  to  because  she  was  released  in  the  custody  of 

her  uncle,  who  was  the  Police  Chief  of  McCook,  Illinois.   The 

cashed  check,  which  was  admitted  into  evidence,  was  not  endorsed 

by  either  defendant. 

As  can  be  seen,  the  testimony  is  flatly  contradictory. 

The  testimony  of  the  witnesses  for  the  prosecution  established 

the  charge  of  extortion  by  threats  and  was  sufficient,  if  believed 

by  the  trier  of  facts,  to  prove  the  guilt  of  the  defendant.   On 

the  other  hand,  the  denial  by  the  defendant  (and  by  his 

codefendant)  was  sufficient,  if  believed  by  the  trial  court, 

to  raise  a  reasonable  doubt  as  to  the  defendant's  guilt.   This 

conflict  of  testimony  presented  an  issue  of  credibility  and  the 

credence  to  be  given  the  witnesses  was  for  the  court  to  determine. 

It  was  in  a  much  better  position  to  evaluate  their  testimony  and 

to  appraise  their  credibility  than  is  a  court  of  review.   Where 

the  guilt  or  innocence  of  the  defendant  depends  upon  the 

credibility  of  conflicting  testimony,  the  finding  of  the  trial 

court  will  not  be  disturbed.   People  v.  Cool.  26  111.  2d  255, 

186  N.E.2d  254. 

The  judgment  of  the  Criminal  Court  is  affirmed. 

Affirmed, 
Schwartz  and  McCormick,  J J . ,  concur. 

Abstract  only. 
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CHARLES  DAWSON,  et  al., 

Plaintif  f  s-Appe  1 1  aru  s  ,^ 

V.  • 

BOARD  OF  APPEALS  OF  THE  CITY  OF 
CHICAGO  and  ALICE  MAE  ZEMKE., 


41  1^" 


APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY 


Defendants-- Appellees . 
MR,  PRESIDING  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT: 

This  is  an  appeal  from  a  judgment  order  under  the 
Administrative  Review  Act  entered  by  the  Superior  Court  of  Cook 
County  in  an  order  entered  by  the  Zoning  Board  of  Appeals  of  the 
City  of  Chicago  to  allow  the  Defendant-Appellee,  Alice  Mae  Zemke , 
to  secure  a  building  permit  from  the  City  of  Chicago  to  provide 
additional  means  of  ingress  and  egress  for  a  two-story  brick  six- 
apartment  building  located  in  the  City  of  Chicago. 

The  Superior  Court  of  Cook  County  affirmed  the  order  of 
the  Board  of  Appeals  on  June  8,  1962. 

The  Zoning  Administrator  refused  approval  of  Alice  Mae 
Zemke • s  application  because  the  proposed  improvement  did  not  conform 
to  the  requirements  of  the  Chicago  Zoning  Ordinance,  namely, 
Section  1.5-2)^    requiring  fulfillment  of  minimum  lot  area  requirements, 

A  hearing  was  held  with  respect  to  the  subject  premises  at 
which  plaintiff s— appellants  objected  in  person  and  by  petition 
submitted  to  the  Board.   Evidence  was  taken  and  at  the  close  of  the 
hearing,  the  Board  of  Appeals  entered  an  order  overruling  the 
determination  of  the  Zoning  Administrator  and  entered  an  order  in 
favor  of  the  defendant -appel lee. 

Plaintiff  filed  an  application  for  an  administrative  review 
of  the  order  of  the  Board  of  Appeals  in  the  Superior  Court  of  Cook 
County,  Illinois,  where  pursuant  to  a  hearing  the  order  of  the  Board 
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was  affirmed  on  June  8,  1962. 

The  only  function  of  the  courts  in  reviewing  the  order  of 
the  Zoning  Board  of  Appeals  is  to  consider  the  record  and  determine 
if  the  findings  and  order  of  the  Zoning  Board  of  Appeals  are  against 
the  manifest  weight  of  the  evidence.   Adamek  v.  Civil  Service 
Commission,  17  111.  App.2d  11. 

The  subject  premises  were  acquired  by  the  defendant  in  1949, 
and  are  improved  by  a  two-story  building  which  covers  substantially 
the  entire  lot,  the  lot  being  35  x  125  feet  on  the  northwest  corner 
of  74th  Street  and  St.  Lawrence  Avenue.   The  only  entrance  to  the 
building  is  on  74th  Street.   To  the  west  of  the  entrance  is  a  four-room 
apartment  on  each  of  the  two  floors.   To  the  east  of  the  entrance 
there  is  a  three -room  apartment  in  the  north  portion  of  the  building 
and  a  two -room  apartment  in  the  south  portion  of  the  building  on 
each  floor.   The  application  made  to  the  Zoning  Administrator  was 
for  an  entrance  fronting  on  St.  Lawrence  Avenue  to  serve  the  east 
two  two-room  apartments.   It  was  made  pursuant  to  an  order  of  the 
Building  Department  of  the  City  of  Chicago  to  provide  an  additional 
means  of  ingress  and  egress.   Def endant -appellee  states  that  the 
building  was  a  six-apartment  building  when  she  acquired  the 
building  in  1949.   Plaintiffs-appellants  state  the  building  was  a 
four -apartment  building  when  defendant  acquired  it  and  that  the 
building  was  converted  into  a  six-apartment  building  by  defendant  in 
1953.   The  records  of  the  Building  Department  show  that  a  complaint 
was  made  by  the  Park  Manor  Neighbors,  a  community  organization, 
concerning  a  conversion  to  the  building  in  1953.   The  records  also 
shov  that  no  permit  was  ever  issued  to  convert  the  building  from 
four  to  six  apartments  at  any  time.   The  building  is  located  in  an 
R-3  General  Residence  District  Zone  under  the  Chicago  Zoning 
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Ordinance  as  amended  in  1957. 

Joseph  Fitzgerald,  a  deputy  comiriissioner ,  of  the  Department 
of  Buildings  stated  that  the  Building  Department  has  no  record  of 
any  permits  being  issued  on  the  building  in  1954,   A  notice  was  sent 
to  Mrs.  Zemke  concerning  an  illegal  conversion  based  on  a  complaint 
filed  by  the  Park  Manor  Neighbors. 

Mrs.  Zemke  testified  that  she  purchased  the  premises  in 
1949  and  at  that  time  there  were  six  apartments;  and  that  the  premises 
have  been  in  the  same  condition  since  the  time  of  the  purchase, 
except  for  certain  repairs  after  a  fire  in  1953. 

Herman  J.  Muth,  associated  with  the  Progressive  Building 
Contractors,  certified  that  the  fire  repairs  were  made  on  November 
21,  1953  and  at  that  time  there  were  six  apartments  in  the  building 
at  554-56  E.  74th  Street.   Charles  Danovsky  made  a  statement  to  the 
effect  that  he  was  the  janitor  at  the  premises  in  the  month  of 
September,  1950  and  at  that  time  there  were  six  apartments  in  the 
building.   The  decision  of  the  Board  of  Appeals  is  not  contrary  to 
the  manifest  weight  of  the  evidence. 

The  findings  and  conclusions  of  the  Zoning  Board  of  Appeals 
on  questions  of  fact  are  considered  prima  facie,  true  and  correct, 
and  the  courts  will  not  disturb  them  unless  such  findings  and 
conclusions  are  arbitrary  or  constitute  an  abuse  of  discretion  or 
are  without  substantial  foundation  in  the  evidence.   The  courts 
will  not  substitute  their  judgment  for  that  of  the  Zoning  Board  of 
Appeals.   Smith-Hurd  111.  Annot .  Stat.  (1956),  ch.  110,  §  274; 
Board  of  Ed.  v.  County  Board  of  School  Trustees,  32  111.  App.2d  1. 

The  judgment  of  the  trial  court  is  affirmed. 

AFFIRMED. 
BURKE,  J.,  and  FRIEND,  J.,  concur. 
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RALPH  H.  FREUND  and  FREUND  DREDGING 
INC.,  a  Delaware  corporation, 

Plaintiffs-Appellees, 


V. 
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APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY 


THE  EQUITABLE  LIFE  ASSURANCE  SOCIETY 
OF  THE  UNITED  STATES  and  MARK  HORWITZ, 

Defendants. 

THE  EQUITABLE  LIFE  ASSURANCE  SOCIETY 
OF  THE  UNITED  STATES, 

Defendant-Apoellanto 

MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  an  order  denying  the  petition 
of  defendant,  The  Equitable  Life  Assurance  Society  of  the 
United  States,  filed  under  Section  72  of  the  Civil  Practice 
Act  (111.  Rev.  Stat.,  ch.  110,  §  72  (1961)),  to  vacate  a 
default  judgment  in  favor  of  plaintiffs  in  the  sum  of  $4527, 
consisting  of  $4000,  the  alleged  surrender  value  of  a  life 
insurance  policy,  $500  attorneys'  fees,  and  $27  costs. 

The  life  insurance  policy  was  issued  by  defendant 
to  Ralph  H.  Freund  and  assigned  by  him  to  Mark  Horwitz  (who 
originally  was  a  defendant  but  was  subsequently  dismissed) 
as  one  of  the  conditions  of  a  contract  entered  into  by  Freund 
Dredging  Inc.  and  Horwitz.   On  June  28,  1961  Freund  Dredging 
Inc.  terminated  the  contract,  contending  that  Horwitz  had 
failed  to  perform  his  obligations.   Ralph  Freund  then  asserted 
that  he  was  entitled  to  the  policy,  and  on  numerous  occasions 
requested  Horwitz  to  return  it.   Notwithstanding  Horwitz' s 
refusal  to  return  the  policy,  Freund  demanded  that  defendant 
Equitable  pay  him  the  surrender  value  thereof.   Defendant 
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refused  to  do  so  until  it  obtained  a  release  of  the  assignment 
to  Horwitz  and  the  surrender  of  the  policy  by  Horwitz,  or 
until  an  adjudication  in  a  proper  legal  proceeding  binding 
on  Horwitz  determined  that  plaintiffs  were  entitled  to  the 
surrender  value  of  the  policy. 

Plaintiffs  then  instituted  the  instant  suit  against 
Equitable  and  Horwitz,  seeking  to  obtain  the  cash  surrender 
value  of  the  policy,  attorneys'  fees,  interest  and  costs.  An 
agent  of  defendant  Equitable  in  Chicago  was  served  on  December 
18,  1961.   He  prepared  a  brief  memorandum  of  the  fact  of  such 
service  and  enclosed  it,  together  with  the  summons  and 
complaint,  in  an  envelope  addressed  to  defendant's  law  depart- 
ment in  New  York  City,   The  envelope  was  placed  in  a  mail 
basket,  and  under  defendant's  established  office  procedure, 
would  have  been  picked  up  and  deposited  in  the  United  States 
mail.   The  letter  was  not  received  by  defendant's  law  depart- 
ment and  consequently  no  appearance  or  defense  was  made  by 
defendant  within  the  statutory  time. 

On  February  9,  1962,  plaintiffs,  without  notice  to 
defendant  Equitable,  appeared  and  secured  the  entry  of  a 
default  order  for  want  of  appearance  of  defendant.   On 
February  19,  1962,  again  without  notice  to  defendant,  plain- 
tiffs appeared,  took  a  nonsuit  as  to  Horwitz,  who  had  not 
been  served,  and  secured  the  entry  of  a  default  judgment 
against  defendant  Equitable.   Plaintiff  delayed  informing 
defendant  of  the  default  judgment  until  April  4,  1962,  some 
54  days  after  it  had  been  entered.   On  May  3,  1962,  defendant 
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filed  its  petition  to  vacate  that  judgment.   From  the  denial 
of  its  petition,  defendant  appeals. 

Defendant  argues  that  Horwitz,  as  the  assignee  of 
the  policy,  was  an  indispensable  party  and  that  therefore 
the  trial  court  committed  error  in  proceeding  to  judgment 
without  his  being  joined.   The  rule  is  well  settled  that 
the  court  should  uoon  its  own  motion  take  notice  of  the 
omission  of  an  indispensable  party  and  require  the  omitted 
party  to  be  made  a  party  to  the  litigation,  even  though  no 
objection  is  made  by  any  party  litigant.   Hobbs  v.  Pinnell. 
17  111.  2d  535,  162  N.E.2d  361.   Until  the  indispensable 
party  is  joined,  the  court  should  not  proceed  to  a  decision 
on  the  merits.   Hobbs  v.  Pinnell.  supra. 

From  the  facts  appearing  on  the  face  of  the  complaint, 
Horwitz  is  an  assignee  of  the  policy  who  retained  its  physical 
possession  and  asserted  a  continuing  right  and  interest  in  it. 
Since  he  was  not  effectively  joined  as  a  party  his  interest 
in  the  policy  has  not  been  foreclosed.   In  a  subsequent  suit 
defendant  may  be  forced  again  to  pay  the  surrender  value  of 
the  policy.   Horwitz  is  an  indispensable  party  and  the  court 
should  not  have  proceeded  until  he  had  been  made  a  party 
litigant.   Hobbs  v.  Pinnell.  supra.   Such  error  of  law 
apparent  from  the  complaint  can  be  raised  in  a  petition 
filed  under  Section  72  of  the  Civil  Practice  Act  (111.  Rev. 
Stat.,  ch.  110,  §  72  (1961));  Collins  v.  Collins.  14  111.  2d 
178,  151  N.E.2d  813. 

The  letter  which  defendant's  agent  sent  to  its 
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law  department  in  New  York,  together  with  the  suimtions  and  com- 
plaint, apparently  was  lost.   Mail  is  recognized  as  a  diligent 
means  of  serving  and  transmitting  suit  papers,  even  though 
there  are  occasions  on  which  it  miscarries  or  is  lost.   Dann 
V.  Gumbiner.  29  111.  App.  2d  374,  173  N.E.2d  525;  Webb  v. 
Pacific  Mutual  Life  Ins.  Co..  348  111.  App.  411,  415, 
109  N.E.2d  258,259;  Illinois  Supreme  Court  Rule  7(2) (c); 
Uniform  Rules  for  Circuit  and  Superior  Courts  of  Cook 
County,  Par,  2.1(d). 

Plaintiffs  were  informed  by  defendant  Equitable  that 
no  payment  of  surrender  value  would  be  made  until  determination 
of  the  respective  rights  of  Horwitz  and  plaintiffs  to  the 
policy.   Plaintiffs  knew  that  defendant  intended  to  resist 
any  action  by  them  that  would  permit  payment  of  the  surrender 
value  while  the  assignment  and  policy  remained  outstanding. 
Knowing  this,  they  obtained  a  default  order  and  a  default 
judgment  for  $4527  based  on  a  conjectural  surrender  value  of 
$4000.   They  did  not  attempt  by  deposition  or  interrogatory 
directed  to  defendant  Equitable  to  determine  the  correct 
amount,  which  appears  to  be  $3340.70.   Such  procedure  would 
of  course  have  advised  defendant  of  the  pendency  of  the  suit 
and  enabled  it  to  defend. 

Plaintiffs  obtained  the  default  judgment  after  the 
suit  was  dismissed  as  to  Horwitz,  without  notice  to  defendant 
Equitable.   Having  obtained  the  default  judgment,  plaintiffs 
delayed  taking  out  an  execution  or  otherwise  informing 
defendant  until  54  days  after  the  entry  thereof.   Plaintiffs' 
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cottduct  casts  a  cloud  uoon  the  proceedings.   El£man  v.  Evanston 
Bus  Co. ^  111.  Sup.  Ct.  Opinion  No.  37527,  filed  January  1963; 
Jansma  Transport  Inc.  v.  Torino  Baking  Co..  27  111.  App.  2d  347, 
169  N.E.2d  829;  Dann  v.  Gutnbiner.  29  111.  App.  2d  374,  173 
N.E.2d  535.  All  this  effectively  deprived  defendant  of  the 
opportunity  to  appear  and  protect  itself  against  double 
liability  on  the  same  claim. 

A  petition  filed  under  Section  72  of  the  Civil 
Practice  Act  invokes  the  equitable  powers  of  the  court,  to 
the  end  that  one  may  not  enforce  a  default  judgment  attended 
by  unfair,  unjust  or  unconscionable  circumstances.   Ellman  v. 
DeRuiter.  412  111.  285,  106  N,E.2d  350;  Elf man  v.  Evanston 
Bus  Co. .  supra.   It  is  our  opinion  that  defendant's  petition 
and  supporting  affidavits  presents  a  situation  which  requires 
in  justice  and  fairness  that  defendant  be  given  an  opportunity 
to  appear  and  defend. 

The  judgment  :..s  reversed  and  the  cause  is  remanded 

with  directions  to  allow  defendant's  petition  to  vacate  the 

judgment,  and  for  such  other  and  further  proceedings  as 

are  not  inconsistent  with  the  views  herein  expressed. 

Judgment  reversed  and  cause 
remanded  with  directions. 

Dempsey,  P.J.,  and  McCormick,  J.,  concur. 

Abstract  only. 
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MERLIN  MARKIEWICZ  and  DORIS 
MARKIEWICZ, 


Appellees , 


V. 


CITY  OF  DES  PLAINES,  a  Municipal 
Corporation, 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY. 


Appellant. 

MR.  JUSTICE  McCORMICK  DELIVERED  THE  OPINION  OF  THE  COURT. 
The  plaintiffs  filed  a  suit  in  the  Circuit  Court 
of  Cook  County  February  26,  1962  asking  the  court  to  enter 
a  declaratory  judgment  that  certain  provisions  in  the 
Des  Plaines  zoning  ordinance  of  1960  be  held  not  to  apply 
to  the  plaintiffs'  property,  and  that  the  defendant,  City 
of  Des  Plaines,  be  enjoined  from  attempting  to  enforce  said 
provisions  against  the  plaintiffs.   The  defendant  filed  an 
answer  to  the  comolaint  and  filed  a  counterclaim  against 
the  plaintiffs  in  the  original  suit  asking  that  the  plain- 
tiffs be  ordered  to  bring  that  portion  of  their  property 
on  which  buildings  had  been  erected  into  conformity  with  the 
city  code  of  the  defendant.   The  plaintiffs  filed  a  motion 
to  strike  the  counterclaim  and  filed  a  motion  for  summary 
judgment.   On  July  3,  1962  the  trial  court  entered  a  judgment 
in  accordance  with  the  prayer  of  the  plaintiffs,  finding  that 
the  provisions  of  the  zoning  ordinance  of  the  City  of  Des  Plaines 
did  not  apply  to  the  plaintiffs'  property,  and  enjoined  the 
defendant  from  interfering  with  the  plaintiffs'  erecting 
apartment  buildings  on  the  said  nroperty.   The  defendant  filed 
a  notice  of  appeal  July  16th,  and  on  July  18th,  on  motion  of 
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the  plaintiffs,  the  trial  court  entered  an  order  continuing 

plaintiffs'  motion  to  strike  the  defendant's  counterclaim. 

The  olaintiffs  were  the  owners  of  certain  property 
within  the  City  of  Des  Plaines.   The  property  in  question  is 
bounded  by  Howard  Street  on  the  north,  Highland  Drive  on  the 
south,  Ash  Street  on  the  west,  and  Pine  Street  on  the  east. 
It  contains  twenty  lots  which  under  the  Des  Plaines  zoning 
ordinance  of  1960  were  zoned  as  multiple  family  residences. 
The  plaintiffs  had  previously  erected  three  apartment  buildings 
on  the  west  ten  lots.   These  buildings  are  the  subject  matter 
of  the  counterclaim. 

The  trial  court  in  its  judgment  found,  among  other 
things,  that  the  lots  which  are  the  subject  of  the  suit  were 
included  in  a  olat  of  subdivision  approved  by  the  city  council 
of  the  defendant  on  April  6,  1959  and  recorded  June  6,  1960; 
that  each  and  every  lot  of  the  subject  property  has  frontage 
of  56  feet  or  more  and  a  lot  depth  of  137,37  feet  or  more, 
and  a  lot  area  of  7,692.72  or  more  square  feet;  that  the 
subject  property  is  located  within  a  district  zoned  as 
R-4  multiple  family  residence  district,  which  permits 
apartment  buildings;  that  the  plaintiffs  had  filed  a 
petition  with  the  zoning  board  of  appeals  of  the  City  of 
Des  Plaines  requesting  that  a  variation  be  granted  to  permit 
one  dwelling  unit  for  each  1400  square  feet  of  land  area 
instead  of  2800  square  feet  of  land  area,  which  petition  was 
denied;  that  section  3D. 4,  "Area,"  of  the  zoning  ordinance 
of  the  City  of  Des  Plaines  of  1960  provides  as  follows: 
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"Except  as  hereinafter  provided,  every  dwelling  herein- 
after erected,  relocated  or  reconstructed  shall  be 
located  upon  lots  containing  the  following  areas: 

(a)  The  area  regulations  for  single-family  and 
two-family  dwellings  are  the  same  as  in  the 
R-3  Two-Family  Residence  District. 

(b)  For  uses  other  than  single-family  and  two-family 
dwellings,  no  building  or  premises  shall  be  used, 
unless  a  minimum  lot  frontage  of  45  feet,  and  a 
minimum  of  2800  square  feet  of  lot  area  per 
dwelling  unit,  are  provided." 

The  judgment  further  finds  that  the  City  of  Des  Plaines  zoning 

ordinance  provided  in  Article  I,  "Rules  and  Definitions,"  the 

following: 

"Bulk.   'Bulk'  is  the  term  used  to  indicate  the  size 
and  setbacks  of  buildings  or  structures  and  the 
location  of  same  with  respect  to  one  another,  and 
includes  the  following: 

(a)  Size  and  height  of  buildings; 

(b)  Location  of  exterior  walls  at  all  levels  in 
relation  to  lot  lines,  street  or  other  buildings; 

(c)  Gross  floor  area  of  buildings  in  relation  to 
lot  area  (floor  area  ratio); 

(d)  All  open  soaces  allocated  to  buildings; 

(e)  Amount  of  lot  area  provided  per  dwelling  unit." 

The  judgment  further  finds  that  the  zoning  ordinance  provided, 

in  section  7F.6,  "Exceptions  to  Bulk  Regulations,"  as  follows: 

"Exceptions  to  Bulk  Regulations.   The  area  requirements 
of  Sections  3A,  3B,  3C  and  3D  of  Article  III  above  shall 
not  apply  to: 

(1)  Any  lot  of  record  in  a  subdivision,  the  plat  of 
which  was  approved  by  the  City  Council  of  the  City 
of  Des  Plaines,  Illinois,  after  March  3,  1941. 

(2)  Any  lot  of  record  having  a  frontage  of  45  feet  or 
more  and  having  a  depth  of  100  feet  or  more 
provided  the  lot  has  an  area  of  not  less  than 
5000  square  feet. 
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(3)  Any  building  site  having  a  frontage  of  45  feet 
or  more  and  having  a  depth  of  100  feet  or  more 
with  an  area  of  not  less  than  5000  square  feet 
made  by  the  combination  of  a  smaller  lot  of 
record  with  part  or  parts  of  one  or  more  other 
lots  of  record. 

(4)  *  *  *•• 

In  the  judgment  the  court  finds  that  the  plaintiffs'  real 
estate  involved  in  the  suit  "is  contained  in  a  plat  of  sub- 
divisionapproved  by  the  City  Council  of  the  City  of  Des  Plaines 
after  March  3,  1941  *  *  *   and  by  reason  of  the  fact  that  the 
lots  owned  by  the  Plaintiffs  and  involved  in  this  cause  have 
a  frontage  in  excess  of  45  feet  and  a  depth  of  more  than  100 
feet  and  a  square  foot  area  of  more  than  5000  feet,  the 
Plaintiffs'  property  is  excepted  and  not  controlled  by  the 
provisions  of  sub-paragraph  (b)  of  Section  3D. 4  entitled  'AREA' 
of  the  Des  Plaines  Zoning  Ordinance  of  1960,"   The  court  then 
entered  a  judgment  finding  that  the  ordinance  expressly  exempts 
plaintiffs'  property  from  the  requirement  of  2800  square  feet 
of  land  area  per  dwelling  unit  and  that  the  plaintiffs  are 
entitled  to  erect  apartment  buildings  on  their  property  without 
any  regard  to  land  area  requirements  per  dwelling  unit.   The 
judgment  enjoined  the  City  of  Des  Plaines  and  its  officials  from 
attempting  to  prohibit  the  plaintiffs  from  erecting  apartment 
buildings  on  the  said  real  estate  without  regard  to  the  number 
of  square  feet  of  land  area  per  dwelling  unit  "upon  compliance 
by  the  Plaintiffs  with  all  other  valid  existing  ordinances 
of  the  City  of  Des  Plaines." 

As  we  have  pointed  out,  this  cause  is  still  pending 
in  the  Circuit  Court  of  Cook  County.   The  motion  to  strike  the 
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counterclaitn  has  been  continued  by  the  Circuit  Court.   Section 
50(2)  of  the  Practice  Act  provides  that  where  there  are  multiple 
parties  or  multiple  claims  for  relief  involved  in  an  action  the 
court  may  enter  a  final  order,  judgment  or  decree  as  to  one  or 
more,  but  fewer  than  all,  of  the  parties  or  claims  only  upon 
an  express  finding  that  there  is  no  just  reason  for  delaying 
enforcement  or  appeal,  and  without  such  finding  any  such  order 
is  not  appealable  and  is  subject  to  revision  at  any  time  before 
the  entry  of  an  order,  judgment  or  decree  adjudicating  all  the 
claims,  rights  and  liabilities  of  the  parties.   In  the  case 
before  us  no  such  order  was  entered.   In  Weidler  v.  Westinghouse 
Elec.  Corp..  37  Ill.App.2d  95,  185  N.E.2d  100,  we  had  occasion 
to  consider  a  similar  situation.   That  case  involved  a  counter- 
claim on  which  the  jury  did  not  return  a  verdict.   We  held  that 
under  the  decision  of  the  Suoreme  Court  in  Ariola  v.  Nigro . 
13  111. 2d  200,  148  N.E.2d  787,  the  appeal  must  be  dismissed. 
In  the  Ariola  case  the  court  dismissed  the  appeal,  but  the  court 
said  particularly  in  the  formative  stages  of  proceedings  under 
section  50(2)  it  would  entertain  a  new  appeal  upon  the  entry 
of  the  new  judgment  and  an  express  finding  that  no  just  reason 
existed  for  delaying  the  appeal.   In  O'Hara  v.  Carrillo.  18 
Ill.App.2d  106,  151  N.E.2d  449,  the  court  laid  down  substantially 
the  same  rule.   In  the  Weidler  case  the  court  said: 

"Six  and  one-half  years  have  elapsed  since  the 
effective  date  of  the  statute  and  we  feel  it  is  time 
to  discontinue  the  procedure  temporarily  permitted 
in  Ariola  and  O'Hara— a  procedure  which  encourages 
appeals  because  the  trial  court  invariably  feels 
impelled  to  enter  the  order  when  invited  to  do  so 
by  the  reviewing  court.   It  must  be  presumed  that 
attorneys  are  now  familiar  with  the  provisions  of  the 
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statute  and  with  the  decisions  interpreting  them. 
If  the  past  procedure  is  further  approved  it  will 
soon  become  routine  practice;  what  was  thought  to 
be  temporary  will  have  become  permanently  imbedded 
in  our  case  law,  the  statute  will  become  meaning- 
less and  one  of  its  primary  purposes  nullified." 

Also  see  Simon  v.  Simon.  37  Ill.App,2d  100,  185  N.E.2d  111. 

In  the  instant  case  this  court  during  oral  argument  on  its 
own  motion  raised  the  question  of  the  application  of  section  50(2). 
At  that  time  counsel  for  both  parties  stated  that  they  were 
anxious  to  have  the  court  enter  a  judgment  either  affirming 
or  reversing  the  judgment  of  the  trial  court.   It  is  our 
opinion  that  under  the  Supreme  Court  and  Appellate  Court 
decisions  a  failure  to  comply  with  section  50(2)  is  juris- 
dictional in  its  nature  and  this  court  has  no  power  to  enter 
a  binding  judgment.   However  we  feel  that  it  would  be  proper 
to  state  some  of  the  fundamental  rules  involved  in  the  case 
before  us. 

We  are  requested  to  interpret  and  construe  an  ordinance 
of  the  City  of  Des  Plaines.   It  has  been  held  that  the  rules  for 
the  construction  of  an  ordinance  are  the  same  as  those  applied 
in  the  construction  of  a  statute.   Dean  Milk  Co.  v.  City  of 
Chicago.  385  111.  565,  53  N.E.2d  612.  A  statute  which  is  plain 
and  definite  in  its  terms  should  not  be  the  subject  of  con- 
struction by  the  court.   The  only  time  when  it  is  necessary 
for  the  court  to  construe  a  statute  is  when  the  statute  is 
ambiguous.   Bergeson  v.  Mullinix.  399  111,  470,  78  N.E.2d  297. 

The  defendant  here  admits  that  the  exceptions  in  the 
ordinance  applying  to  uses  other  than  single  family  or  two 
family  dwellings  were  included  in  the  ordinance  by  mistake 
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and  that  the  intention  was  to  make  them  applicable  only  to 

single  family  and  two  family  dwellings.   It  argues  that 

because  the  purpose  of  the  zoning  ordinance  is  to  provide 

for  the  construction  of  dwellings  where  there  is  adequate 

light  and  air  this  court  should  hold  that  the  ordinance  is 

not  applicable  to  multiple  family  dwellings.   To  so  hold 

would  be  in  effect  requiring  this  court  to  draft  an  ordinance 

for  the  City  of  Des  Plaines.   In  Belfield  v.  Coop.  8  111. 2d  293, 

134  N.E.2d  249,  the  court  said: 

"It  is  a  primary  rule  in  the  interpretation  and 
construction  of  statutes  that  the  intention  of  the 
legislature  should  be  ascertained  and  given  effect. 
(People  V.  Price.  257  111.  587;  82  C.J.S.,  sec.  311.) 
'If  in  a  statute  there  is  neither  ambiguity  nor  room 
for  construction,  the  intention  of  the  legislature 
must  be  held  free  from  doubt.   What  the  framers  of  the 
statute  would  have  done  had  it  been  in  their  minds 
that  a  case  like  the  one  here  under  consideration 
would  arise  is  not  the  point  in  dispute.'   (People  ex  rel. 
Fvfe  V.  Barnett.  319  111.  403,  408.)   The  only  legitimate 
function  of  the  courts  is  to  declare  and  enforce  the  law 
as  enacted  by  the  legislature,  to  interpret  the  language 
used  by  the  legislature  where  it  requires  interpretation, 
and  not  to  annex  new  provisions  or  substitute  different 
ones,  or  read  into  a  statute  exceptions,  limitations,  or 
conditions  which  depart  from  its  plain  meaning.   (People 
V.  Boreman.  401  111.  566;  Wall  v.  Pfanschmidt.  265  111. 
180.)   The  language  of  the  statute  in  question  is 
certain  and  unambiguous  and  this  court  is  not  warranted 
in  reading  into  it  an  exception  which  the  legislature 
did  not  see  fit  to  make." 

In  Bismarck  Hotel  Co.  v.  Petriko.  21  111. 2d  481,  173 

N.E.2d  509,  the  court  said: 

"There  is  no  rule  of  construction  which  authorizes 
us  to  declare  that  the  legislature  did  not  mean  what  the 
plain  language  of  a  statute  imparts.  (Western  National 
Bank  of  Cicero  v.  Village  of  Kildeer.  19  111. 2d  342; 
Husser  v.  Fouth.  386  111.  188.)  *  *  * ." 

It  is  of  course  the  rule  that  it  is  the  intention  of 

the  lawmaking  body  which  controls  and  that  a  statute  should 
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not  be  so  construed  as  to  defeat  that  intention.   In  34  I.L.P. 

Statutes,  sec.  113,  it  is  stated: 

"To  ascertain  the  meaning  of  a  statute,  the  court 
must  seek  and,  if  possible,  find  the  intention  of  the 
General  Assembly  in  the  words  used  in  the  statute,  and 
where  the  language  used  in  the  statute  is  varied  and 
ambiguous,  or  uncertain,  the  court,  in  ascertaining 
the  legislative  intent,  may  look  not  only  to  the 
language  but  also  to  the  nature  and  subject  matter  of 
the  act,  the  occasion,  reason,  or  necessity  therefor, 
and  *  *  *  the  object  to  be  accomplished  thereby." 

The  ordinance  adopted  by  the  City  of  Des  Plaines  in  the 
case  before  us  is  not  ambiguous,  nor  can  it  be  said  to  be  an 
unreasonable  exercise  of  the  powers  granted  to  the  said  city. 
The  fact  that  the  plaintiffs  had  previously  erected  buildings 
on  their  oroperty  in  accordance  with  said  ordinance,  and  the 
further  fact  that  in  the  instant  case  they  had  applied  to  the 
zoning  board  of  appeals  of  the  City  of  Des  Plaines  for  a 
variation,  can  have  no  effect. 

The  appeal  from  the  judgment  of  the  Circuit  Court  of 
Cook  County  is  dismissed. 

Appeal  dismissed. 

Dempsey,  P.J.,  and  Schwartz,  J.,  concur. 
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Appeal  from  the 
Circuit  Court, 
Lake  County. 


McNEAL,  P.J.  - 

The  Circuit  Court  of  Lake  County  entered  a  decree  finding 
the  defendant,  Florence  Edith  Sugden,  guilty  of  habitual  drunkenness 
and  granting  a  divorce  to  the  plaintiff,  Charles  Russell  Sugden. 
Defendant  petitioned  to  vacate  and  set  aside  the  decide  under  section 
72  of  the  Civil  Practice  Act  and  to  declare  void  a  property  settlement 
Included  in  the  decree.  Prom  an  order  denying  her  petitions,  defendant 
appealed . 

The  parties  were  married  on  July  30*  1930,  and  lived  tosether 
lintil  July  1,  i960.  They  had  no  children.  IRie   decree  of  divorce  was 
entered  on  March  9«  I96I.  Incorporated  In  the  decree  was  a  property 
settlement  made  by  the  parties  on  March  J,   I96I.  Briefly,  the  settlement 
required  plaintiff  to  pay  defendant  a  lump  sum  of  $28,000,  payable  at 
the  rate  of  $400  a  month  for  six  months  and  thereafter  at  the  rate  of 
$230  a  month  until  the  total  amount  was  paid,  or  until  her  death  cr 
remarriage.  The  parties  owned  in  Joint  tenancy  a  home  in  Deerfleld 
worth  $32,000  and  an  adjacent  lot  worth  $11,000.  They  agreed  to  offer 
the  house  and  lot  for  sale,  to  sell  the  same  for  not  less  than  $40,000, 
and  to  divide  the  net  proceeds.  It  was  agreed  that  483  shares  of  stock 
would  be  divided  equally.  He  received  as  his  property  a  Hi-Fi  phonograph, 
a  power  launch,  and  a  i960  Ford,  and  she  took  as  her  separate  property 
the  household  goods,  a  riding  horse  named  "Kimberly"  and  a  1958  Ford. 
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Stim  Agreed  to  vaeat«  the  residence  no  later  Uian  June  13,  196lj  and 
he  ctgreed  to  pay  a  fee  of  $l^oo  to  hla  wife's  attorney.  The  agreement 
reolted  that  each  party  had  made  a  full  and  ootnplete  disclosure  to  the 
other  of  all  property  oKned  by  either  of  them,  that  each  party  had  the 
benefit  cf  counsel  of  his  or  her  respective  attorneys,  that  the  agree- 
ment contained  the  entire  understanding  of  the  piirtles,  and  that  there 
were  no  representations,  warranties,  pr<»niseB,  covenants  or  undertakings 
other  than  as  therein  set  forth. 

On  August  7#  19^1 t   plaintiff  filed  a  petition  for  a  rule  on 
defendant  to  si'iow  cause  why  she  should  not  be  punished  for  contempt 
for  her  failure  and  refusal  to  vacate  the  home  as  provided  by  the 
agreement  and  the  decree.  Mr.  Arthur  C.  Holt,  who  was  substituted  for 
Mr.  George  L.  Re illy  as  attorney  for  defendant,  answered  the  petition 
for  rule  and  filed  a  cross-petition  to  declare  the  property  settlement 
void,  &n<X   also  a  petition  to  vacate  and  set  aside  the  decree  pursuant 
to  section  72  of  the  Civil  Practice  Act. 

In  her  petitions  defendant  alleged  that  from  the  tiae  of 
thel>::'  separation  until  the  entr;;  of  the  decree,  plaintiff  led  her  to 
believe  that  the  separation  was  temporary  and  tiiat  after  a  year  had 
expired,  probably  the  parties  would  get  back  together  by  way  of 
reconciliation,  that  the  day  after  the  decree  was  entered  plaintiff 
married  another  woman,  and  that  defendant  had  learned  since  plaintiff's 
rexaarriage  that  he  had  consorted  with  the  otJier  woiaan  on  many  occasions 
prior  to  their  separation,  contrary  to  his  testii<jcny  on  the  trial  that 
he  had  conducted  himself  as  a  good  husband.  She  also  asserted  that 
she  had  been  under  the  care  of  at  least  three  physicians  for  nervous 
disorders  and  menopause,  that  she  was  not  In   a  mental  or  nervous 
condition  to  be  able  to  kriow  the  import  of  her  actions  in  executing 
the  property  settlement,  and  that  the  terms  of  the  agreement  were 
manifestly  unfair  to  her.   She  offered  to  I'etui'n  any  and  all  benefits 
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received  by  virtue  of  the  decree  and  the  property  settlement. 
Plaintiff  answered  defendant's  petitions  and  denied  her  allegatlcms 
except  the  remarriage.  On  the  Issues  so  made^  the  court  heard  the 
testimony  of  the  parties  and  other  witnesses,  denied  defendant** 
petitions,  and  ordered  her  to  vacate  the  premises  and  to  pay  her 
proportionate  share  of  the  taxes.  This  appeal  followed. 

Prom  the  evidence  It  appears  that  during  the  two  years 
prior  to  the  separation  In  July,  i960,  defendant  had  become  a 
periodical  drinker.   She  would  drink  heavily  for  10  days  to  3  weeks, 
and  then  for  2  or  3  weeks  she  wouldn't  drink  at  all.  During  these 
bouts  her  husband  provided  niirslng  care  for  her,  and  In  May,  i960  he 
put  her  in  a  sanitarium  for  two  weeks.  On  July  11  and  for  about  a  week 
thereafter  Dr.  Poelsch  treated  defendant  for  alcoholism,  and  then 
referred  her  to  Dr.  Patlak,  a  psychiatrist.  Defendant  was  under  his 
care  from  July  22  to  December  12,  i960,  and  In  a  hospital  at  Park  Rldg* 
from  July  22  to  August  8,  September  2  until  September  11,  and  from 
October  21  to  October  27.  Dr.  Patlak  also  saw  defendant  frequently  as 
an  out-patient  when  she  was  not  In  the  hospital.  When  he  first  saw  her 
she  was  depressed,  and  she  was  still  depressed  In  December,  but  not 
with  the  same  Intensity.  She  had  no  delusions  or  hallucinations,  her 
memory  cuid  speech  were  normal,  and  she  was  above  average  In  intelligence. 
Dr.  Patlak  did  not  believe  that  she  had  alcoholism,  but  he  did  prescribe 
antabuse,  which  Is  usually  given  to  people  who  drink  to  excess,  he 
signed  a  hospital  record  indicating  alcoholism  as  the  number  1  impression 
upon  her  first  admission  there,  and  he  testified  that  the  last  time  he 
saw  her  she  was  in  the  AA  program  which  was  doing  her  a  great  deal  of 
good.  At  that  time  he  told  her  she  had  to  make  a  choice  between 
continuing  to  see  him  and  paying  for  her  visits  or  her  horse,  and  ahm 
chose  the  horse. 

Defendant  went  to  Florida  ejid.   after  rcraainlng  there  for 
three  weeks  returned  a  week  after  Hew  Year's.   On  February  1,  I96I  ahm 
started  teaching  girls  physical  education  at  a  Junior  high  school  for 
$5900  a  year.  She  was  off  from  work  with  pneumonia  from  February  3   to 
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the  I6th*  clvtrlng  which  she  was  treated  by  Dr.  Foelsch.  He  alsc 
examined  her  In  Augustj  19^1  In  connection  with  her  employment,  and 
found  that  she  was  amemic  but  that  she  was  able  to  perform  her  duties 
as  a  phyoical  education  teacher. 

It  is  against  this  back^ound  of  events  Uiat  we  consider 
the  evidence  relative  to  defendant *&  contentions  that  she  was  unable 
to  understand  the  property  settleiaent  and  that  she  was  led  to  believe 
that  there  would  be  a  reconciliation.  She  testified  that  the  first 
time  she  saw  her  husband  after  their  separation  was  on  August  8  or  9> 
i960,  when  she  and  her  attorney  Kinella  met  plaintiff  and  his  attorney, 
William  Holmquist,  at  the  latter 's  office.  Mi-.  Rineila  asked  plaintiff 
if  he  would  consider  a  reconciliation  and  he  said,  "No,  not  at  this 
time."  She  said  to  hlra  "Will  you  ever  come  back,  Russell?"  He  replied 
"Maybe  in  a  yeai'."  She  never  heard  her  husband  express  Uiat  sentiment 
at  an;^'  other  time.   In  October,  when  she  received  a  letter  from  her 
atto.t'ney,  Qeorge  Reilly,  relative  to  a  property  settlement,  she  callod 
her   husband  on  the  telephone  and  asked  him  if  ho  would  consider  a 
reconciliation,  and  he  said,  "Not  at  this  time."  In  November,  i960 
she  asked  him  If  he  would  come  back  arid  he  told  her  not  to  count  on  it. 

Defendant  never  discussed  the  property  settlement  personally 
with  her  husband  and  his  attorney;  that  discussion  was  all  done  through 
her  attorney.  Mi^.  George  Reilly  represented  her  froiu  September,  I96O 
until  April  or  May  of  1951,  Ke  filed  an  answer  for  her   on  September  30, 
1^60.      In  early  October  he  discussed  the  property  settlement  with 
plaintiff's  attorney,  William  Holmquist,  and  on  October  1?  Wr,  Hoimqulat 
pi'opoBed  a  settlement  in  a  letter  to  Mr.  Reilly.  Tkie   original  proposal 
provided  for  a  lump  sum  of  $l4,400  to  be  paid  at  $100  a  month  over 
twelve  years.  Mr,  Reilly  had  several  conferences  with  defendaitt  personally 
in  his  office  and  by  telephone.  She  rejected  the  original  proposal 
and  made  counter-proposals.  Except  for  the  amouiit  of  the  settlement, 
which  was  increased  from  $14,400  to  $2<3,000,  and  some  other  minor 
provisions,  the  final  agreement  was  substantially  in  the  same  form  as 
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originally  submitted.   Accoz*dlng  to  Mr.  Rellly*a  testimony,  the 
settlement  was  the  result  of  negotiations  by  the  parties  which  started 
in  October,  i960  and  extended  until  March,  I96I.  Defendant  executed 
the  agreement  in  Mr.  Reilly's  office  in  the  presence  of  Mr.  Holmquist, 
and  Mr.  Kenneth  Shorts,  who  was  Mr.  Rellly's  associate.   Mr.  Shorts 
testified  that  he  had  two  or  three  conferences  and  several  phone 
conversations  with  her  in  connection  with  the  agreement  and  the  divorce 
action,  and  that  there  was  nothing  about  defendant  to  indicate  that  ahe 
might  be  mentally  ill  or  in  need  of  mental  treatment. 

Where  parties  do  not  rely  upon  the  equity  powers  of  the 
court  for  the  adjuslanent  of  their  marital  rights  so  far  as  their 
propertj  is  concerned,  but  do  what  they  have  a  legal  right  to  do  and 
adjust  those  rights  by  mutual  agreement,  they  are  concluded  by  their 
agreement  in  the  absence  of  fraud.  Smith  v.  Smith,  334  111.  370,  379. 
It  has  long  been  settled  that  parties  to  a  divorce  suit  may  voluntarily 
adjust  their  property  interests  and  the  amount,  if  any,  to  be  paid  aa 
alimony.;  and  that  when  such  agreements  are  made  part  of  the  decree, 
the  parties  are  concluded  thereby.  Guy ton  v,  Ouyton,  17  111.  2d  439, 
444. 

fhe  record  in  the  Instant  case  contains  no  allegation  and 
no  evidence  of  fraud  or  coercion  in  connection  with  the  execution  of 
the  settlement  agreement  and  no  evidence  indicating  that  the  terms  of 
the  settlement  were  so  unfair  as  to  make  it  inequitable.   Although 
defendant  may  have  been  suffering  tvcm   alcoholism  diiring  the  sumrier  of 
i960  and  until  Dr.  P.itlak^s  treatments  became  effective,  there  Is  no 
Indication  that  this  condition  Impaired  her  ability  to  understand  the 
agreorasnt  while  it  was  under  consideration  in  the  latter  part  of  I96O 
or  when  it  was  executed  on  March  7 p   196I.   Defendant *s  memory  was 
normal  and  she  was  above  average  Intelligence.   QDi^ie  evidence  tends  to 
show  that  she  was  adequately  and  competently  represented  by  her 
attorneys  during  the  negotiations  v;hich  produced  the  oettlement  agr««B*nt 
and  substantially  Increased  the  amount  of  the  lump  sum  decreed  against 
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plaintiff.  Ihere  Is  no  i?easonable  baelB  In  the  evidence  to  support 
defendant's  contention  that  plaintiff  led  her  to  believe  that  thez^ 
would  be  a  x^econclllatlon.  When  the  proposal  for  settlement  stood  at 
$14,400,  plaintiff  intii^ated  that  they  might  get  together  by  his  "not 
at  this  time"  and  "maybe  in  a  year"  responses  to  her  suggestions  of 
reconciliation^  but  there  was  no  such  intimation  after  November^  i960 
when  he  told  her  not  to  count  on  reconciliation  and  after  the 
consideration  for  the  settlement  reached  $28^000.  We  find  no  ez*ror 
in  the  trial  court's  denial  of  defendant's  petition  to  declare  the 
property  settlement  void. 

Defendant  also  contends  that  the  finding  in  the  decree  and 
plaintiff's  testimony  that  he  had  conducted  himself  as  a  good  husband 
were  not  true  because  he  had  gone  out  socially  with  his  office  secretary, 
Barbara  Potter >  many  times  before  the  divorce^  blood  tests  were  taken 
for  their  marriage  a  day  or  so  before  the  decree  was  entered,  euid  they 
were  married  two  days  thereafter,  and  therefore  that  the  trial  court 
should  have  vacated  the  decree  under  section  "(2   of  the  Civil  Practice 
Act. 

The  purpose  of  9  petition  or  motion  under  section  72  of  the 
Civil  Practice  Act  Is  to  brinr  before  the  court  rendering  the  Judgment 
matters  of  fact  not  appearing  in  the  record  which,  if  known  to  the 
court  at  the  time  the  Judgment  was  entered,  would  have  prevented  its 
rendition.  Tt\e   errors  of  fact  which  the  writ  may  be  employer  to 
correct  Include  such  matterr;  as  a  valid  defense  which  existed  on  the 
facts  of  the  case  but  which,  without  negligence  on  the  part  of  the 
defendant,  wes  not  made,  having  been  prcventec  through  duress,  fraud 
or  by  excusable  mistake.  Glenn  v.  The  People,  9  111.  2d  335.,  34o. 
However,  it  has  always  been  held  that  errors  of  fact  which  could  be 
made  the  basis  of  the  motion  are  facts  which,  if  known  to  the  court, 
would  have  prevented  the  entry  of  the  Judgment,  snd  not  the  1  ok  of 
knovaedge  on  the  part  of  the  court  of  factr  constituting  a  ciuse  of 
action  or  ?.   defense  to  it.   Loew  v.  Krauspe,  320  111.  ?.kk,   250. 
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In  support  of  her  contention  that  plaintiff  was  consorting 
with  Barbara  Potter  before  the  divorce,  defendant  called  Seth  Oooder, 
who  started  going  out  with  defendant  right  after  the  divorce  and  had 
been  seeing  her  regularlv  since  then.  Mr.  Gooder  testified  that  he 
dated  Barbara  in  the  spiking  anci  until  September,  i960,  that  he  discussed 
iruirrlage  with  her  in  Hay  or  June,  and  that  on  the  Friday  after  July  4, 
i960,  Barbara  told  him  that  she  had  had  'an  affair"  with  Dr.  Sugden. 
On  croBS-examlnation  by  defendant's  counsel,  Barbara  Potter,  now  Sugden, 
testified  that  she  did  not  tell  Mr.  Qooder  that  she  had  had  an  affair 
with  Dr.  Sugden.  If  iiny  improper  conduct  can  be  implied  by  'an  affair", 
both  Barbara  and  Dr.  Siigden  testified  that  there  was  no  cohabitation 
or  sexual  intei-course  with  the  other  prior  to  their  marriage.   On  this 
record  the  trial  court  was  in  the  beat  position  to  judge  the  credibility 
of  the  witnesse;:.  and  the  weight  to  be  given  their  testimony  on  thie 
question  of  fact.   The  finding  of  the  chancellor  that  defendant  failed 
in  her  burden  of  proof  will  not  be  disturbed  unless  against  the  manifest 
weight  of  the  evidence.   Long  v.  Long,  l^j   111.  ^pp.  2d  276,  282.   We 
ciinnot  &ay  that  the  trial  court's  decision  denying  defendant's  petition 
was  against  the  manifest  weight  of  the  evidence. 

The  order  of  the  Circuit  Court  of  Lake  Co\xnty  denying 
defendant's  cross-petition  and  her  petition  luider  section  72  of  the 
Civil  Practice  Act  is  affirmed. 

Affirmed. 


DOVE,   J,,  and  SMITH,   J.,   conciir. 
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APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  seeks  to  recover  $3,000,  alleged  to  have  been 
deposited  with  defendants  as  security  for  rent  of  a  building 
leased  by  defendants  to  plaintiff  for  his  restaurant  business. 
Defendants  appeal  from  a  judgment  against  them  in  a  non-jury 
trial. 

Plaintiff  filed  no  brief  and  has  not  participated  in  the 
instant  appeal.   No  questions  are  raised  on  the  pleadings.   The 
evidence  consists  of  the  testimony  of  plaintiff  and  exhibits, 
which  include  the  lease  and  a  rider. 

The  lease  provides  for  a  monthly  rental  of  $150  for  a 
term  of  five  years  from  March  5,  1953.   On  September  26,  1955, 
the  premises  were  badly  damaged  by  fire.   As  lessors,  defendants 
exercised  a  right  given  them  by  the  lease  to  terminate  the  lease 
if  the  premises  "shall  be  rendered  untenantable  by  fire." 

At  the  trial,  it  was  stipulated  that  plaintiff  gave 
defendants  $3,000  at  the  time  of  the  execution  of  the  lease  on 
March  5,  1953.   The  issue  was  the  reason  for  this  payment. 
Neither  the  lease  nor  the  rider  refers  to  the  $3,000.   Plaintiff 


') 
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testified  that  the  $3,000  was  "for  the  security  of  a  five  years' 
lease,  security  of  the  rent  if  I  wasn't  paying  the  rent,  then 
he  would  deduct  it  from  the  $3,000."  The  court  refused  an 
offer  of  proof  by  defendants  to  show  that  the  alleged  deposit 
on  rent  was,  in  reality,  a  payment  which  plaintiff  made  to 
obtain  a  lease  at  $150  a  month  instead  of  $200,  and  that  the 
consideration  for  the  payment  of  $3,000  was  the  execution  of 
the  lease,  although,  in  substance,  the  $3,000  was  a  lump  sum 
payment  of  $50  per  month  over  the  sixty  month  term  of  the  lease. 
The  court  stated:   "You  cannot  alter  the  terms  of  a  written 
instrument  by  parol  evidence."  The  court  then  entered  judgment 
against  defendants  for  $3,000,  and  defendants  appeal. 

Defendants  contend  that  it  was  competent  for  them  to 
prove,  by  parol  evidence,  the  consideration  for  the  payment  of 
the  $3,000,  and  it  was  improper  for  the  trial  court  to  permit 
testimony  on  this  point  in  behalf  of  plaintiff  and  reject  testi- 
mony on  this  point  when  offered  by  the  defendants. 

Generally,  parol  evidence  is  inadmissible  to  vary,  alter, 
or  contradict  a  written  instrument  which  is  complete,  unambiguous, 
valid,  and  unaffected  by  fraud  or  mistake  (18  I,L,P,,  Evidence, 
§251),   This  rule  applies  to  an  instrument  which  is  absolute  on 
its  face  and  constitutes  a  consummated  and  fully  executed  contract 
(§254),   However,  the  rule  is  flexible,  and  it  has  many  exceptions, 
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Parol  evidence  which  does  not  vary  or  contradict  the  document 
under  consideration  is  admissible  to  establish  a  fact  as  to 
which  the  instrument  is  silent  (§271),   As  a  general  rule,  the 
recitals  of  a  written  instrument  as  to  the  consideration  are 
not  conclusive,  and  it  is  competent  to  inquire  into  the  con- 
sideration and  show  by  parol  evidence  what  the  true  consideration 
was,  provided  such  evidence  does  not  destroy  the  legal  effect 
of  the  instrument  or  vary  its  terms,  and  the  recital  of  con- 
sideration is  not  of  a  contractual  nature.   It  may  be  shown 
that  no  consideration  was  in  fact  paid  or  received  or  that  the 
consideration  was  greater  or  less  than  or  different  from  that 
which  is  expressed  in  the  instrument  (§272). 

We  question  any  application  of  the  parol  evidence  rule 
to  the  $3,000  transaction.   The  complaint  alleged  it  was  de- 
posited with  defendants  as  "collateral  for  the  rental  of  the 
said  premises,"   Defendants'  answer  denies  that  it  "was  deposited 
as  collateral,"  and  states  that  the  consideration  for  the  payment 
"was  the  execution  of  the  present  lease."   Since  the  lease  was 
completely  silent  as  to  the  $3,000  payment,  the  court  was  re- 
quired to  receive  evidence  as  to  why  the  payment  was  made.   In 
the  absence  of  any  writing  recording  the  reason  for  the  trans- 
action, testimony  was  required  to  determine  the  legal  signifi- 
cance of  the  payment.   Obviously  the  testimony  should  be  that 
of  the  parties  who  participated  in  the  transaction  and  any 
competent  witnesses.   In  refusing  to  hear  the  testimony  offered  by 


-4- 

defendants  as  to  the  $3,000  transaction,  or  permitting  the 
cross  examination  of  plaintiff,  we  believe  defendants  were  not 
accorded  a  fair  trial. 

Defendants'  evidence,  whether  admissible  as  an  exception 
to  the  parol  evidence  rule,  or  as  evidence  of  a  collateral  parol 
agreement,  should  have  been  admitted  to  show  the  purpose  of  the 
payment  of  $3,000,  "a  fact  as  to  which  the  instrument  is  silent," 

For  the  reasons  stated,  the  judgment  is  reversed  and  the 
cause  is  remanded  for  a  new  trial  in  accordance  with  the  views 
expressed  herein, 

REVERSED  AND  REMANDED. 
BURMAN,  P.J.,  and  ENGLISH,  J.,  concur. 
Abstract  only. 
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STATE   OP  ILirrOIS 
APPELTAT3  COIJr<T 
THIRD  DISTRICT. 
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General  No.  10448 


Agenda  No.  14 


Ruth  Gerlert 

Plaintiff -Appellee , 
vs. 
U&rg&ret   F.  Cooley, 

De  f  end  Poit-Appellant  • 


Appeal  from  the 
Circuit  Court  of 
Champaign  County. 


REYNOLDS,  J. 

This  cause  arose  out  of  a  collision  between  an  a\ato3ohile 
driven  by  Margaret  F.  Cooley  and  one  driven  by  William  Gerler. 
The  collision  took  place  at  about  1:00  o'clock  a.m.  June  3$ 
I960,  on  U.C.  Roxxte  45  approximfxtely  four  aiiles  north  of  Tuscola. 
Both  autoiaobilee  were  proceeding  to  the  r^orth,  the  Cooley  auto- 
mobile about  one  block  ahead  of  the  Gerler  automobile.   It  was 
a  warm  ausuaer  night-  There  was  some  cloudineep  and  heat  light- 
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ning.   The  Cooley  automobile  ran  into  a  dust  storm  and  v/hile 
in  the  dust  etor-ii  vvur  struck  iri  the  rear  by  the  Gerler  auto- 
mobile.  Almost  iiamediately  therea^tea;  tlie  Gerler  aut'Jiaoi-.ilc 
was  ctru.ok  ai^jain  by  the  south-bourtd  automobile  of  William 
Arbr\ict.  "rs.  Qerler  vms  severely  injured.   Both  the  Cooley 
automobile  and  the  Gerler  automobile  were  Id   the  dust  storm 
wher.  the  collision  occurred.   Mrs.  Cooley  and  her  husband 
James  Cooloy  testified  Mrs.  Cooley  had.  slowed  to  about  20  to 
25  miles  per  hoiir,  but  were  still  rsoving  when  struck  by  the 
Gerler  automobile.  Mr.  Gerler  and  E-irs.  Gerler  testified 
the  Cooley  aiitomobile  waa  stopped  on  the  higl-jway.   There  v/as 
no  contention  on  the  part  of  either  Ktro.  Cooley  or  J'or.  Gerler 
that  either  oar  had  been  driven  off  on  the  shoulder  at  any  time 
prior  to  the  collision. 

Mrs.  Gerlt-5r  brour;;  t  suit  against  ^Irr^.  Cooley >  Urn.    Cooley 
coimterclaiEied  a^^inst  Ruth  Gerler  and  her  husband,  Afilliam  Gerler» 
and  James  Cooley  intervened  axid   coimter claimed  against  William 
Gerler.   There  were  other  claims  involved  in  the  cruso  at  one 
tirae  or  other,  Irrat  the  cause  narrowed  down  to  the  three  abov« 
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noted.  The  cause  was  tried  before  a  jujry  and  the  jujry 
found  for  the  plaintiff,  Ruth  Gerler,  and  against  the  Defend- 
ant, Margaret  F.  Cooley,  and  assessed  plaintiff's  damages  at 
$17,500,00,  Ruth  Gerler  had  executed  a  covenant  not  to  sue 
to  V^illiam  Armbrust  for  $2,500.00  and  the  trial  court  in 
entering  judgment  for  Ruth  Gerler  against  Margaret  F.  Cooley, 
allowed  a  set-off  of  $2,500,00  as  a  result  of  the  covenant. 
The  Jury  found  for  counterclaimant ,  James  Cooley,  and  against 
counter-defendant,  William  Gerler ^and  assessed  counterclaimant 's 
daraap-es  at  $1,850,00.  The  jury  also  found  the  issues  in  favor 
of  the  counter-defendant,  William  Gerler,  and  against  the  counter- 
claimant,  Margaret  F.  Cooley.   Only  the  judgment  against  Margaret 
F.  Cooley  was  appealed. 

The  defendfint,  Margaret  F.  Cooley,  urges  as  groiinds  for 
appeal  that  the  verdict  is  against  the  manifest  weight  of  the 
evidence;  the  jury  was  misled  and  confused  by  erroneous  rulings 
of  the  court  on  the  trial  and  the  trial  judge  erred  in  his  rulings 
on  the  jtiry  instructions. 

The  contention  that  the  verdict  of  the  jury  was  against 
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the  manifest  weight  of  the  evidence  seems  to  be  based  upon  the 
fact  that  the  jury  held  that  Vvilliam  Oerler  was  negligent  as 
to  the  claim  of  James Cooley.  The  evidence  was  conflicting 
and  the  question  of  negligence  presents  a  close  question. 
The  defendant  tacitly  admits  the  evidence  presented  a  close 
question  in  her  argument  on  instructions  when  the  case  of  Parkin 
V.  Rigdon  1  111,  Aop.  2d  5^,  was  quoted.   It  has  long  been 
the  rule  that  a  reviewing  court  will  not  interpose  its  judgment 
for  that  of  the  jury  where  an  issue  of  fact  is  involved, 
unless  the  verdict  is  clearly  against  the  manifest  weight  of 
the  evidence.  The  issue  between  the  plaintiff,  Ruth  Gerler, 
and  the  defendant^,  Margaret  F.  Cooley,  and  the  issue  between 
the  counter-claimant,  James  Cooley,  and  the  counter-defendant, 
William  Gerler,  involved  entirely  different  degrees  of  care 
and  caution,  and  the  finding  that  V.illiam  Gerler  was 
negligent  in  one,  in  no  way  was  decisive  and  controlling  in 
the  other.  This  coxArt  sees  no  merit  in  the  contention  of 
defendant  that  the  verdict  of  the  jury  was  against  the  manifest 
weight  of  the  evidence. 

The  second  contention,  that  the  court  permitted  the 
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plaintiff  to  answer  ov«r  the  ot^jection  of  defendant  the 
following  question:   "C.   And  did  that  light  move  at  any 
time  during;  -  that  evening  when  you  observed  it?"  The  answer 
was:   "A.   No,  it  did  not  *«<«*,»♦  Just  previous  to  the  above 
question,  the  plaintiff  had  testified  without  objection  that 
she  saw  the  he^idlight  of  what  she  assximed  was  a  car  and  when  she 
saw  it,  the  light  was  stopped.  She  later  corrected  this  under 
cross-examination  to  stnte  that  what  she  saw  was  not  a  headlight, 
but  a  red  tail  light.  The  witness,  Villiam  Oerler,  in  his 
testimony,  testified  without  objection,  he  saw  the  c^r  with  the  one 
tail  light  "sitting"  in  front  of  him,  a  nd  that  the  light  was 
"standing".  Defendant's  argument  is  that  the  question  asking 
if  the  light  she  saw  moved  at  any  time  during  the  time  the 
witness  obsei*ved  the  light,  was  leading  and  suggests  an  answer 
which  was  prejudicial  to  the  defendant  seems  farfetched.   It  is 
true  that  a  witness  must  state  facts  and  not  draw  conclusions 
or  give  opinions.   International  Coal  Co. v.  Indus.  Com.293  111. 
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gnlafsB  noiitesiip  »ri^  3&Ait  al  3^ii9«u/3«iB  a  ♦  itnsbne'iaQ     ."jnlbns^a*' 

iii0  •Aiti  $i4«f  gnliub  ftffilJ^  T^B  crs  b®roa  wss  site  9f(i±I  •Hi  11 

tow&nfi  nfi  8c^ae:iSS''6   ^^  3|nlbfl«X  ssw  ^J^H^H  «d,t  bevx^edo  mtenSiw 

zi  tfl     .bedo^tali*!  ef3»«a  ^tnabrjulsb  »di  oS  IstollMJleiq  bbw  liolilw 

en&lajuXonod  v&tb  ^on  brra  BSOB't  9  3S,if%  Snoa  Bsaa^Xw  &  S&txs  suict 

,XXI  g^S.,i«o3   >at;hnl   ,T.*pp  XfioD  X Bq^i j^jsntj^Jnl     .anoinlqo  8VI3  no 


,Kv,«il  ,h:..K>'J   .;••'..     ■'-,;■  '.Tg,j„i    ■■;.-.,    '(:''■:/■■'     .^  *;-' 
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524,  532.   That  io  the-  duty  of  the  ^\xry  ov   court.   However, 
we  fail  to  see  thv«  leading  nature  of  the  question,   '-"^he 
wltnose  had  previously  testified  \s,ltl-jout  objectioan  tb^ix  she 
aaw  the  light  which  \mQ   later  Identified  by  her  aa  a  tail 
lifijvt  and  thf'.t   li,  i.ciS  tstopped.  She  ws^s  then  asked  if  she  saw 
the  light  move  at  any  time  while  she  observed  it  and  ht^r 
answer  was  "No,  it  did  not."  The  que  t ion  called  for  a  "y  s"  or 
"no"  ar.Bwer.   It  would  seem  that  the  objected  to  answer  was 
merely  ampliflcatior.  of  a  statetaent  previously  made  by  the 
witness.  When  she  firct  saw  the  li,<?ht  on  the  defen.lart's  car, 
it  wafi  atopi'Cd.   3he  did  not  see  it  more   while  she  observed  it. 
The  qu^istion  is  not  l.-adinij  and  certainly  it  doe^  not  Bti.creot 
the  answer  thereto  by  putting  into  the  mind  of  the  vilaie^e  the 
words  or  thoupjht  of   STich  .'mswc^r,  an  cor^tonded  by  tho  defendant. 
The  pdtnesa  eould  have  answered *V,re a**.   The  defeni.'nt  cites  the 
case  of  The  People  v>  .Jchladweilc-'".  515  111.  553,  where  it  was 
held  thftt  leading  quertionfi,  to  ^e  incompetent,  amot  refer  to 
material  Bw-tters  and  occur  where  no  necessity  for  them  appears, 
and  whether  or  not  such  necessity  exista  is  a  mi^tter  restin/:: 
lari;ely  in  the  discretion  of  the  trial  court,  an  abuse  of  which 
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discretion  will  anotmt  to  prejudicial  error*      Ann  the  co-art 
in  that  coae  held  "Wuf>Gtion8  merely  directinr  tlie  attentior.  of 
the  witnesa  to  th*-  subject  mi.tter  of  tiie  inquiry  are  not  su'ireBt- 
iv©  or  leading  in  any  proper  sense.*  Applying  the  law  as  laid 
lown  in  that  caoe  tc»  th*;  iiueotion  Irivolved  here,  the  pcirmitting 
the  qaowtion  to  be  answered  was  not  I^rejudicial  error-  We  do 
not  believe  the  jury  was  misled  thereby. 

The  defendi-int  cor; ten  e  the  teati-.oriy  of  Eckels  Ellis 
gh'xuld  not  have  been  permitted  for  the  reason  thr-.t  the  Itnene 
tostified  as  to  conditions  w}\lch  were  not  shown  to  be  the  same 
afs  the  conditions  at  the  tlwe  of  the  collision.  This  witness 
was  ETiaintenance  forewan  for  the  State  of  Illinois  for  ei^r^t 
yearsjj  aix  years  on  the  particular  stretch  of  highway  where  the 
collision  occurred.  He  was  the  maintenance  foreman  in  charf^ 
of  that  part  of  the  highway  on  the  date  of  the  collision.  He 
identified  photographs  introduced  as  to  the  loc;:tion  of  the 
collision  with  respect  to  farma  aitmr^ted  along  the  highv/ay. 
He  testified  he  had  taken  tape  au^asureaents  of  the  width  of  the 
shoulder  on  the  eaat  side  of  the  highway,  both  north  miJ  south 
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of  the  point  of  colliBion.   These  ineaauren»nta  were  t-  ken  by 
the  witncSi  about  a  v/eek  before  the  trial,  but  the  witneao  etatod 
the  width  of  the  ahoiilder  had  not  been  chan/^ed  from  th«  date 
of  the  collioioK  to  the  d&te  of  hits  ui/iaourementr  .   On  crooa 
examinr^tlon,  t>'c  '?^itiieas  atoitted  that  at  t>ie  tiiae  he  m&^e   the 
measurementa  there  were  no  wc^ede  on  the  ahotilder.   Photo^^raj^B 
fihowlng  the  conditi  .n  of  the  shoulder  and  hif;hway  trtJcon  three 
days  after  the  collieion  were  introduced  as  Defendant*©  Exhihlte 
No.  101,  102,  and  103»  They  show  oome  hi^;h  weeds  or  ^aes  on 
the  shoulder.   Tho  witness,  K].! is,  did  not  tcrtlfy  whether  there 
were  or  vere  not  v/eeda  or  grass  on  the  shoulder  at  the  time  of 
the  collision.  He  testified  as  to  the  ^;idth  o_C  the  shoulder  and 
that  it  had  not  been  changed  from  June  ^th,  1960  to  a  wecdc  before 
the  trial.  His  testimony  related  OKly  to  the  minifliuBi  and  mrixiiaum 
width  of  tho  east  ahoulaer  for  a  coni)idera"ble  distance  both  south 
and  noi^h  of  the  point  of  oollisiion.  He  had  been  in  charge  of  the 
maintenance  of  this  part  of  tl>c  highway  for  aix  years,  and  was 
well  acquainted  witti  the  matters  to  which  he  ti^stified.  Hie 
testimony  was  ediEiaaible  for  wh;-;t  it  vttis  worth* 
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Finally,  defendant  contends  that  the  trial  court 
ei*red  in  refusing  to  give  Defendant's  Instruction  No.  9a. 
She  argues  that  this  instruction  was  material  to  the  issue 
of  whether  the  conduct  of  V.illiam  Gerler  was  the  sole  cause 
of  the  collision.  This  instruction  quoted  the  Statute  as 
to  the  driver  of  a  motor  vehicle  following  another  more 
cloarly  than  is  reasonable  and  prudent,  having  due  regard  for 
the  speed  of  such  vehicle  and  traffic  upon  the  condition  of  the 
highway.  This  instruction  followed  the  language  of  Eonn  60,01 
of  Illinois  Pattern  Jury  Instructions.  Plaintiff  contends 
that  the  word  "the"  in  the  statute  was  left  out  and  that  this 
omission  makes  the  statute  quoted  a  clumsy  statement  which  could 
mean  anything  or  nothing.  We  see  no  merit  in  this  position. 
Plaintiff  further  contends  there  is  no  evidence  upon  which 
to  base  the  instruction.  The  trial  court  stated  the  instruction 
was  a  perfectly  good  instruction,  but  he  didn't  think  it 
was  applicable  in  this  case.  V.e  agree  with  the  trial 
court.  The  evidence  showed  that  the  Verier  car  followed 
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es  a^ydiB;/3  9.i«  bsSoup  ;ioi; Janata ^i   aliSl:     .noJtailloa  sit^T  lo 

efi$  to.  n^i^-kbn(9t>  inrfct  iroqi;  oillja-xcJ  bitB  aXoiriov  »i»i;«  lo  beaqa  ?nii 

3fan8d-ap3  lli^yaisX'i     .snolJOM-s^sfil  \"tiil»  fa93J-i:-=[  eionllll  lo 

.  .firiiT  iTBrfj  faca  ;^wo  Jl»X  3bw  s^i/^ecta  orfJ  nl  "sflJ~   inow  9/t;>  ^ftri:» 

bXwod  rfoiiiw  ^noaia^ii^Ja  xa^^Xs  fl  bftijoyp  s^ir^Jjacrs  srij  E©;iea  noisalrao 

,fsojfeir-f»oq  Birii  «1  ;rii9ia  on  9e«  aW     .snlri^Jon  'lo  sfiXrfOx^^  «^«^ 

rioiffw  iioqw  »oa»feJ:v9  on  el  siarf^  ubn^inoo  ledSiLrl  I'ilJat&L'l 

floidoyT^«fiJt  trfiJ  b9Se>Sa  S'usqo  iBlni  sriT     .noli^oinctcni:  &di  ©esd  o;t 

,   . .     tfj;  ifljtrirf^  ct»iibib  ©rt  5^wd   ,nol5oi/iJ-eni  boos  x-C^o-^l^^q  £  qbw 

.      ,       XJi>i;r  ©filtf  ficfXw  ©SIS*  •*     .wss  eXrf^  "X  ©XdBOiXqqs  am* 

bswoXXol  ISO  •X9X'-x»i  siirf  dsjii^  bsworie   »orf«blv»  silT     .rti/oo 
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the  Cooley  car  for  about  four  miles,  being  about  a  block 
behind  it.   Until  the  Cooley  car  entered  the  dust  etorm,  the 
distance  between  the  tvo  vehicles  and  their  speed  of  50  miles 
per  hour  was  maintained.  This  is  not  disputed.   There  is  no 
testimony  as  to  the  Gerler  car  following  the  Cooley  car  too 
closely  at  any  point.  Without  such  testimony,  the  giving 
of  an  instruction  on  that  point  would  be  error,  since  it  is 
inapplicable  to  the  facts  and  brings  to  the  attention  of 
the  Jiiry  a  matter  not  before  it.   Peterson  vs.  Chicago  &  Oak 
Park  Elev.  R.R.  Co.  260  111.  2^.  Where  there  is  evidence  with 
its  reasonable  intendments  and  inferences  that  justifies  the 
submission  of  such  evidence  to  the  jury,  an  instruction  on  the 
issue  is  proper.   Starck  v.  C.fc  N.W.  R^.  Co..  4  111.  2d  611, 
Here,  there  is  a  total  lack  of  evidence  to  support  the  theory 
of  the  defendant  that  William  Gerler  was  following  the  Cooley 
automobile  too  closely  for  safety.  If  the  trial  court  had 
permitted  the  instruction,  it  would  have  introduced  an  issue 
not  before  the  jury  and  could  only  have  resulted  in  confusing 
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"'""itoa''  #'^all|ktf  *m^  aof.^9S»4'  '  M  ^t&'ii^ti  ton  ^ii&e  a  Turt  edi 

ri^lw  sonBblv»  ai  aiorid   srtoffA.'     .OfeS   Ult  OdS   .oO  .g.H  ^T»Ig  afis^ 

»ri^  asilWawt  J^«rf*  assn$t«'inl  fcrta  a^nsxabns^ni  eloMnoasei  e;tl 

-»!**  00  nol;iOiJ't^M'' id''\^C^'' •M''<^9  ■©OMbiro  riona  lo  nolaslmdut 

Ut6  bS  'ail  -A ' .  -ii^O' '  .Ife'  '^Jl'^Mtf '  .y  JotB^S      .^9qo^c[  3i  si/Eel 

'^osfli^s.'U  5rtoqqiie  o5  ©onsbiva  lo  ^iosl  Xad-ocJ  is  ex  9'ttAi  ,9T»H 

XeXodO  »ri;t  %ai'AolLoi.  «bw  I9lt»0  niBiX  11^  J-sricf  ^nsbrte'leb  ericf  lo 

'^^''     iiii  j^oo6  Xfijb^  »rfc*  It     ,tJ^*l«to  tol  t^^oXd  ooif  dXldoPoctwB 

•08ai  ns  bsoifbotdUTi  srsri  bXxr<Mr  ^l\noi9oui3Sittl  9Ai  bsmsneq 

gnieulnoD  al  ba^tlue.^t  »vjad  X^no  I-'doo   h/v*  -rt-A   5?riJ  eiolecf  .ton 
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thG  ^XLvy   ae  to  the  actual  ieaijee.   It  is  true  that  each 
party  ia  entitled  to  .i^iry  Instructions  on  his  theory  of  the 
case*  if  his  evidence  tends  to  prove  such  facto-   Kirchncpr 
y,  KvaOjian.  334  HI.  App.  339;  Ic^rkin  v.  Ri*?ao>..  1  111.  App. 
2d   586.   In  these  caaes  this  right  le  predicr-ted  upon  evidence 
to  prove  8a3.ch  theory.   In  the  case  of  Gilman  v-  Iec»  23  HI' 
App.  2d  61,  the  neces&ity  of  proof  of  bj'.   issue  before  s\ib- 
miosion  of  an  inBtiuction  on  3uo)i  is«ue  is  not  spelled  out, 
but  we  Teseird   some  evidenxse  of  an  iosue  iridiapeneable  before 
givin.s^  the  instruction. 

The  ^udginant  of  the  trial  court  v^ll  be  affirmed. 

Affiriaed« 

CASaOLL  and  HOETH,  JJ.,  concur. 
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STATE  OP  ILLINOIS 
APPELLATE  COUHT 
THIRD  DISTRICT 


'H  lA"^? 


Agenda  No.  10 


Appeal  from  the 
Circuit  Court  of 
Sangamon  County 


Pebrviary  Term,  A.  0.  I963 
General  No.  lO^f^ 

CAROL  ANN  THIESSEN, 

Plaintiff-Appellee, 
▼s. 

WABASH  RAILROAD  COMPANY,  a  Corpora- 
tion, SCHEBEH  FREIGHT  LINhS,  INC., 
a  Corporation,  and  ROBERT  A  MULLADY, 

Defendants. 

0  0  # 

SCHEHER  FREIGHT  LINES,  INC.,  a  cor- 
poration, and  ROBERT  A.  MULLADY, 

Defendants-Appellants .  : 
CARROLL,  J. 

This  is  an  action  for  damages  resulting  In  a  verdict  for 
plaintiff  against  the  defendants,  Robert  A.  Mullady  and  Soherer 
Freight  Lines,  Inc.,  and  a  judgment  thereon  in  the  sum  of  Eighteen 
Thousand  ($18,000.00)  Dollars  for  personal  Injuries  alleged  to 
have  been  sustained  by  plaintiff  as  the  result  of  defendants* 
negligence.  The  other  original  co-defendant,  Wabash  Railroad, 
was  found  not  guilty  by  the  Jury  and  the  plaintiff  has  not  appealed 
therefrom.  The  complaint  charges  the  defendants  with  negligence  In 
parking  a  tractor-trailer  combination  In  proximity  to  a  grade  cross- 
ing. In  violation  of  certain  statutes,  thereby  obstructing  plaintiff's 
view  of  trains  approaching  the  crossing.  These  defendants  filed 
motions  for  directed  verdict  and  post- trial  motions.  This  appeal 
Is  from  the  orders  denying  such  motions  and  from  the  Judgment  en- 
tered . 
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On  September  21,  I960,  at  about  lOtOO  p.m.,  the  plaintiff 
vas  injured  while  riding  aa  a  passenger  in  the  right  front  seat  of 
an  automobile  operated  by  one  Thomas  Theobold,  on  Carpenter  Street 
at  its  intersection  with  Tenth  Street  and  the  Wabash  Railroad  tracks 
in  the  City  of  Springfield,  Illinois.   Carpenter  Street  is  paved 
with  brick,  ia  about  thirty  (30)  feet  wide  and  znma  east  and  west. 
Tenth  Street  is  parallel  to  the  railroad  tracks  and  runs  in  a  north- 
erly and  southerly  direction.  The  distance  between  the  easterly 
rail  of  the  tracks  to  the  east  curb  line  of  Tenth  Street  ia  about 
fifteen  (15)  feet.   After  a  brief  visit  at  the  home  of  the  plaintiff, 
Theobold,  with  plaintiff  as  a  passenger,  drove  west  on  Carpenter 
Street.  He  was  going  about  twenty-five  to  thirty  miles  per  hour. 
Upon  approaching  the  railroad  crossing,  he  slowed  down,  looked  in 
both  directions,  and  neither  saw  nor  heard  a  train.   Aa  he  reached 
the  eastern  moat  rail,  he  was  going  about  ten  miles  per  hour.   About 
that  time,  the  plaintiff  warned  Theobold  to  look  out  for  the  train. 
The  train  was  approaching  from  the  north  on  the  set  of  tracks 
immediately  to  the  west  of  the  automobile.   In  the  next  instant, 
the  automobile  collided  with  the  train  and  was  carried  sortie 
distance  to  the  south.  The  left  front  of  the  train  hit  the  au- 
tomobile at  its  right  front  wheel.   It  was  carried  south  and  came 
to  rest  parallel  with  the  train.  Plaintiff  was  removed  by  ambulance 
from  the  scene  to  a  hospital.  The  driver,  Theobold,  testified  that 
he  did  not  see  the  train  when  he  looked  to  the  north  and  was  not 
aware  of  any  obstruction  to  his  vision.  There  was  evidence  that 

2. 


! 
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the  approaching  train  wai  a  freight  train  consisting  of  99  cars 
and  that  It  approached  Carpenter  Street  at  a  speed  of  ten  or  twelve 
miles  per  hour«  The  enplne  was  equipped  with  two  headlights,  a 
top  headlight  that  operated  In  a  figure  eight  motion,  below  which  was 
a  stationary  headlight.  This  stationary  light  Is  about  ten  feet 
above  ground  level  and  the  revolving  or  "Mars"  light  Is  about  twelve 
feet  above  ground  level.  Both  these  lights  were  operating  Immediate- 
ly prior  to  the  collision. 

Earlier  on  the  evening  of  the  occurrence,  defendant,  Robert  A. 
Mullady,  drove  a  tractor-trailer,  under  lease  to  defendant,  Scherer 
Prolght  Lines,  Inc.,  from  Hammond,  Indiana  to  Springfield.  He 
parked  this  truck  along  the  east  curb  of  Tenth  Street,  parallel  to 
the  railroad  tracks.  Immediately  to  the  south  of  another  trailer 
that  had  been  left  there  previously.  The  Scherer  truck  was  parked 
that  evening  a  foot  or  two  from  the  east  curb  line  of  Tenth  Street 
and  three  of  four  feet  to  the  north  of  the  sidewalk  on  the  north 
siCe  of  Caj^penter,  The  trailer  was  about  eight  feet  wide  and  con- 
tained a  load  of  steel,  covered  with  a  tarpaulin.   Packing  of  the 
load  caused  a  hump  In  the  center,  approximately  two  feet  higher 
than  the  sideboards  of  the  trailer.  The  distance  from  the  ground 
level  to  the  top  of  the  hump  was  eight  or  nine  feet. 

The  plaintiff  testified  that  as  the  automobile  approached 
the  Intersection,  she  could  not  see  down  the  track  to  the  north 
until  about  the  time  that  the  car  was  right  near  the  tracks,  and 
when  she  saw  the  lights  from  the  approaching  train,  she  warned  the 
driver. 
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A  dlslntereateii  witness,  one  James  Galloway,  testified 
that  he  arrived  at  the  scene  Immediately  following  the  occurrence 
and  stepped  his  car  near  the  Intersection  of  Carpenter  and  Tenth 
Streets,  He  related  that  he  had  been  unable  to  Jlscem  the  presence 
of  the  parked  tractor-trailer  until  aftttr  he  got  out  of  his  car 
and  took  some  photographs  with  the  aid  of  flashbulbs.  The  witness 
was  a  professional  photographer,  as  well  ae  a  deputy  sheriff  and 
coroner.  He  said  that  when  he  was  approximately  thirty  feet  west 
of  the  easterly  rail  of  the  tracks  on  the  north  side  of  Carpenter 
Street,  he  looked  to  the  north  but  could  not  see  down  the  tracks. 
He  stated  that  it  was  his  observation  that  at  that  time  there  was 
nothing  obstructing  one«s  view  to  the  north.  When  he  used  the 
flashbulbs,  however,  he  saw  for  the  first  time  that  the  tractor- 
trailer  unit  blocked  out  hia  view  of  the  tracks  to  the  north. 
He  said  the  trucks  were  not  visible  except  for  the  reflection  from 
artificial  illumination.  There  was  an  overhead  street  light  on  a 
post  approximately  twenty  feet  high,  but  it  was  apparently  in- 
sufficient to  illuminate  the  truck.  There  were  no  lights  bunriing 
or;  either  the  tractor  or  the  trailer. 

At  the  time  of  the  occurrence,  plaintiff  was  seventeen 
years  of  age.   She  sustained  cuts  on  the  right  arm  and  around  her 
right  eye.   Stitches  were  required  to  close  the  lacerations  near 
her  eye.  She  also  sustained  fractu:fa8  of  the  right  arm  and  left 
clavicle.  Intomal  fixations  and  grafting  were  necessary  to  reduce 
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the  fractures.  She  was  hoapltallzed  approximately  one  month. 
Functionally,  the  result  of  the  orthopedic  operations  was  good. 
The  plaintiff,  however,  complains  of  some  difficulty  In  using  her 
right  wrist  and  hand,  and  that  her  left  shoulder  pains  her  during 
changes  In  the  weather.  Her  wrist  Is  somewhat  stiff  and  Is  painful 
to  the  touch.   She  testified  that  she  had  lost  some  strength  In 
her  hand.   She  bears  a  scar  below  the  right  eye,  across  the  right 
eyebrow,  on  her  forehead,  and  also  has  a  scar  on  her  right  arm  and 
near  her  shoulders  and  collarbone-  Total  hospital  and  medical 
expenses  to  the  date  of  trial  were  approximately  Twelve  Hundred 
($1,200.00)  Dollars.  Additional  medical  expenses  will  be  necessary 
for  reuoval  of  the  pins  and  these  were  estimated  at  between  Seventy- 
Five  Dollars  ($75.00)  and  One  Hundred  :)ollars  ($100.00),  No  es- 
timate as  to  the  cost  of  the  anticipated  hospitalisation  charge  w»b 
given.  She  was  employed  at  the  time  of  the  accident  and  earned 
Two  Hundred  Dollars  ($200,00)  per  month.  She  was  unable  to  return 
to  work  for  six  (6)  months,  after  which,  she  has  been  steadily  employed 
at  the  same  or  increased  rate  of  compensation. 

The  charges  of  negligence  directed  against  the  defendants 
In  the  amended  complaint  are: 

(1)   Carelessly  and  negligently  parking  the  tractor  and 
trailer  upon  Tenth  Street  at  Its  Intersection  with  Carpenter,  at 
a  place  which  blocked  the  viaw  of  trains  approaching  from  the  north 
on  the  tracks  of  the  railroad  company,  from  persons  approaching 
said  tracks  from  the  east. 
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(2)  Carelesaly  and  negligently  parking  the  tractor  and 
trailers  within  twenty  feet  of  a  crosswalk,  at  an  intersection, 
in  violation  of  Sec.  13?  (6)  of  Chap.  9^i  111.  Rev.  Stats.  1959. 

(3)  Carelessly  and  negligently  parking  the  tractor  and 
trailers  within  fifty  feet  of  the  nearest  rail  of  a  railroad 
crossing,  in  violation  of  Sec,  13?  (9)  of  Chap.  95s  111.  Rev, 
Stats,  1959. 

ik)     Carelessly  and  negligently  leaving  said  tractor  and 
trailers  standing  on  said  highway  between  the  period  from  sunset 
to  sunrise,  without  displaying  a  light  on  the  front  and  at  the 
rear,  in  violation  of  Sec.  202  of  Chap.  954  111.  Hev.  Stats.  1959. 

(5)  Carelessly  anri  negligently  parking  said  tractor  and 
trailers. 

The  defendants  raise  and  argue  the  following  points: 

(1)  That  the  plaintiff  has  failed  to  charge  or  prove 
actionable  negligence  which  constituted  the  proximate  cause  of 
plaintiff's  damages, 

(2)  That  the  court's  instructions  covering  the  issues 
raised,  with  respect  to  violation  of  the  statutes,  were  erroneous 
because  they  were  not  sustained  by  the  evidence. 

(3)  The  verdict  is  excessive. 

It  is  contended  that  the  proximate  cause  of  the  occurrence 
was  the  negligence  of  Thomas  Theobold;  that  the  plaintiff's  failure 
to  see  the  oncoming  train  in  time  to  avoid  the  collision  consti- 
tuted contributory  negligence  as  a  matter  of  law,  and  that  the 
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parking  of  the  truck  and  trailer.  In  violation  of  the  statute, 
merely  furnished  a  condition  for  the  occurrence  and  cannot  be  lald 
to  have  constituted  the  proximate  cause  of  the  collision. 

The  negligence  of  Theobold,  If  any,  Is  Immaterial  so  far  as 
the  liability  of  these  defendants  Is  concerned.  In  order  to  render 
a  party  liable  for  a  negligent  act,  the  act  must  be  so  related  to 
the  Injury  as  to  constitute  the  proximate  cause  thereof.   Independent, 
concurrent  or  Intervening  forces  will  not  break  the  causal  connection, 
if  such  Intervention  itself  was  probable  and  foreseeable.   What  Is 
the  proximate  cause  of  an  Injury  Is  a  question  for  the  Jury,  to  be 
determined  from  a  consideration  of  all  the  evidence.  Likewise,  the 
question  of  plaintiff's  due  care  Is  pre-eminently  a  question  for  the 
Jury.  The  mere  fact  that  the  Jury  might  have  drawn  a  different 
Inference,  from  all  the  evidence,  would  not  warrant  setting  aside 
the  verdict.   Considering  all  the  evidence,  with  all  reasonable 
Inferences  to  be  dra^m  thejrefrom,  we  cannot  say  that  there  was  a 
complete  absence  of  probative  facts  tending  to  support  the  con- 
clusions reached  by  the  Jury  on  the  questions  of  proximate  cause  and 
due  care.  King  v  Mld-3tate  Freight  Lines  6  111.  App.  2d  159.  The 
defendants  contend,  however,  that  the  plaintiff  was  not  within  the 
class  of  persona  intended  to  be  protected  by  the  statutes  In  question 
and  that  It  was  error  to  subialt  such  alleged  violation  for  consider- 
ation by  the  Jury  on  the  ground  that  the  evidence  does  not  sustain 
the  charges  and  that  as  a  matter  of  law  the  alleged  violations  did 
not  constitute  the  proximate  cause  of  the  occurrence.  We  think  the 
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statutes  were  properly  considered.  Cne  of  the  purposes  of  their 
enactment  is  the  preventing  of  obstructions  to  the  view  of  thode 
approaching   gx>ade  crossing  In  an  automobile  which  obstructions 
might  oau  .   injuries  to  persona  lavxfully  ualng  the  public  way.  We 
agree  that  proof  of  violations  standing  alone  would  not  support  a 
recovery  unless  the  negligence  involved  constituted  the  proximate 
cause.   'Ve  say,  however,  that  the  question  of  proximate  cause  is  itself 
one  to  be  dot^rmlneu  by  tho  Jury,  The  question  as  to  whether  or 
not  the  resulting  injury  could  have  been  reaaonably  foreseen  by  the 
defendants,  was  one  of  fact  to  be  determined  by  the  Jury  under  proper 
iLna true t ions.  From  our  examination  of  the  record  we  are  convinced 
that  it  cannot  be  said  that  all  reasonable  men  would  agree  on  the 
IsRue  of  proximate  cause,  and  accordingly,  it  was  not  a  question  of 
law.  Schiff  V  Oak  Park  Gleanera  and  Djera,   Itiot   9  111.  App.  2d  1. 

In  view  of  the  out-of-pocket  expenses  incurred,  the  nature 
of  the  injuries  sustained,  the  period  of  temporary  disability,  the 
attendant  pain  and  suffering,  the  scars  and  continuing  discomfort, 
we  cannot  say  that  a  verdict  of  Eighteen  Thousand  Dollars  [  16,000,00) 
reflects  either  passion  or  prejudice,  cr  that  it  is  excess ive.  V/e 
see  no  reason  to  conclude  that  the  verdict  represents  anything  but 
the  result  of  sober  deliberation  by  a  discerning  Jury  under  proper 
instructions. 

For  the  reasons  herein  indicated  we  are  of  the  opinion  the 
Judgment  should  be  affirmed. 

Affirmed 

REYNOLDS,  P.J.  and  HOETH,  J,, 
concur . 
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Plaint If fa-Appellees , 


vs. 


Appeal  frota  the 

Circuit  Court  of 

Sangamon  County 


Robert  Adams  and  Audrey  AUanis,       t 
Defendants-Appellants,   : 
CARROLL,  J. 

This  is  a  declaratory  judgment  action  brought  pursuant 
to  Section  57,1  of  the  Civil  Practice  Act  (111.  Rev,  otat.  1961) 
in  which  plaintiffs  «o«k  a  .ieclaration  of  rights  under  their 
written  contract  with  defendanta  for  the  purchase  of  certain  real 
•state.  The  trial  court  allowed  plaintiffs'  motion  for  Judgment 
on  the  pleadings  and  entered  an  order  granting  the  relief  prayed 
in  the  complaint.  Prom  such  judgment  defendants  have  appealed. 

No  evidence  was  adduced  in  the  trial  court  and  accordingly 
we  recite  the  facts  as  ©otablishei  by  the  pleadings.  Plaintiff, 
Springfield  Marine  Bank,  holds  title  for  the  plaintiff.  Mesa  Realty, 
Inc.,  to  lots  ©ne  (1)  to  thirty- two  (3?)  both  inclusive,  in 
"Youngston  Hills",  a  subdivision  located  in  SangflOBon  County  Illinois, 
with  the  exception  of  lot  twenty-two  (2?)  thereof,  which  is  jointly 
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ovn«d  by  tha  MfiOdnttf  Robert  and  Audra/  Ad4Uig«  Tho  lots  to  which 
the  bank  holds  title  are  oqultably  owned  by  Itosa  Realty,  Ine.  On 
May  lit  I960,  defendants  and  plaintiffs  enterecJ  Into  a  written 
agreement  Whereby  lot  22  In  Younfrston  Hllla  Subdivision  was  pur- 
chased by  defendants,   '^.t  the  date  of  said  agreement,  the  de\olopment 
of  Youncston  Hills  had  not  been  fully  oompleted,  but  provision  was 
mace   therein  for  suoh  eonpletion.  Said  agreetaent  also  contained 
the  following  provision: 

"From  tirae  to  tlna  upon  the  rocuoat  of  holler, 
either  before  or  after  tho  passage  of  8al<; 
title.  Buyers  agree  to  join  with  Seller  In  the 
execution,  rieolaration  ecnd   recording  of  reason- 
eble  protective  covenants  and  restrictions  upon 
saiu  lot  and  other  lots  It.  said   subdivision, 
such  covenants  bel"'!:  aubatantlally  in  accoruanc© 
with  the  recorttncivatlona  of  the  Federal  Housing 
Adminiatratlcn,  ctherwlso  their  content  to  be 
cietexrwine'  in  the  aol©  discretlor.  of  teller,  and, 
further,  upon  such  a  request,  a^roe  to  Join  in 
the  execution,  ackriowlod^^ment  and  recording  of 
any  plat  of  subdivision  of  said  Lot  22   ano  other 
lands  and  reasonable  easements  for  utilities  upon 
said  Lot  22,   as  Seller  way  roquest.  ijeller  shall 
pay  all  costs  incurred  in  the  preparation  and 
i»©eording  of  auch  covenants,  plat  and  easements," 

On  July  27,  I960,  in  accordance  with  said  paragraph  $,   plaintiffs, 

by  written  deelaraticm,  established  certain  protective  covenants 

covorinf:  lots  1  to  32  inclusive  of  the  subdivision.  Among  other 

natters  included  in  the  covenants,  it  was  provided  therein  that 

the  minimufli  cost  of  a  dwelling  house  constructed  on  any  lot, 

ejcclualve  of  the  price  of  the  lot,  smst  be  at  least  017,000,00; 

and  that  the  groon'J  floor  area  of  a  one  story  dwelling  must  contain 

not  less  than  1,2^0  square  feet,  and  not  less  than  900  feet  in  thjO 

case  of  dwellin£7S  of  more  than  caie  atory.  Some  time  after  tho   - 
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•^•oudlon  of  the  protective  ooverAnts,  plaintiffs  were  Infonaed  by 
Soutbway  Builders,  Ino«  that  It  was  Interested  In  developing  tbft 
renalnlng  lota  In  Youngaton  Hllla,  but  that  the  ireatrlctlve 
covenants  prerented  the  adequate  developnent  of  the  subdivision, 
as  the  reatrletiona  contained  therein  were  excessive  and  unreason- 
able as  to  the  amount  of  money  required  to  be  spent  by  a  purchaser 
on  a  dwelling  erected  on  any  of  said  lots,  and  were  unreasonable  in 
the  space  requirement  for  both  one  story  and  two  story  structures 
to  be  erected  or.  c.n.S..l   lots,  and  that  to  at^oquately  covelop  said 
Youngston  Hillo  as  a  oubOlvlalon  in  an  oconojalcolly  fonalblo  manner 
the  restrictions  should  be  reduced  by  a  reduction  of  the  mlnimun 
cost  of  a  dwellln^^^  any  building  site  frora  !517,500,00  to  $13t500,00, 
and  a  further  reduction  of  the  wlnliauia  ground  floor  area  of  the 
main  structure  of  any  building  so  constructed  from  1250  square  feet 
to  1050  square  feet  for  any  swio  story  (iwelline  and  from  900  square 
feet  to  75c  square  feet  for  a  dwelling  of  raore  than  one  story. 

In  accordance  with  the  re oaanaen Nation  of  Southway  Builders, 
Inc.,  pleintiffs  crafted  a  proposed  anendioent  to  the  protective 
covenants  Which  provided  a  reduction  In  reatrletiona  to  a  oinimusi 
dwelling  coat  of  *>13>500«00,  and  a  minimum  ground  floor  area  of 
1050  square  feet  on  a  «me  story  building,  and  750  square  feet  for 
Q  dwelling  of  more  than  one  story.  The  proposed  amendaent  *ra8  then 
submitted  to  the  Feceral  Housing  Administration,  which  approved  of 
sane  by  letter  dated  April  16,  1962,  Which  recited  the  followlngi 
"Ve  have  no  objections  to  this  proposed  aMtii<fiB«nt  to  the  covenants 
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and  it  is  oonsiditred  acceptable  aa  cfsn^ljing  with  our  minimum 
roqulromenta ."  7hor«ftftor,  tho  plaintiff o  aubralttad  aaid  amand- 
!nont  to  tha  dafandants  for  their  oignature  In  aocordanca  with  tha 
provlfiono  of  paragraph  5  of  tha  aeroamant.  At  tha  tima  of  auch 
submiaaion,  tha  plaintiff  bank  advised  dafandants  that  the  equit- 
able ovnar  of  Youngston  Hills  hac  been  unable  to  sell  any  of  the 
roaaininc  lota  in  tho  aubdlviaion  with  tha  than  existing  building 
restriction  of  $17,000,00,  ca  contained  in  the  original  covenants | 
that  the  bluest  building  reotriction  in  that  vicinity  waa  ^^15,000.001 
and  that  general  contractors  in  the  area  were  of  the  oplrion  that 
Youngs ton  Hills  could  be  developed  If  the  $17,000,00  roatricticffi 
waa  lowered  to  $13»500.00,  The  defendants  refused  to  execute 
the  amendsent. 

In  their  complaint,  plaint if fa  allege  substantially  the 
foregoing:  facts,  an  ;  prsy  the  court  to  declare  and  determine  that 
the  amarclraent  to  tha  protective  ooverants  relating  to  Youneattai 
Hills  lo  reasonable  and  proper,  and  within  tha  express  provisions 
of  paracraph  S   of  their  purchase  agreement  with  defendanta,  and 
that  the  provisions  of  aaid  paragraph  5  require  defendants  to 
axaoate  th©  proposed  eonenixaent  to  protective  covenants  relating 
to  Younj-ston  Hills,   )efendants  fllod  an  answer  admitting  all  of 
tha  facts  alleged  in  the  ecwplalnt,  denying  only  that  their  refusal 
to  sign  the  amendiBent  was  contrary  to  paragraph  5  of  tha  aereement. 
At  the  time  of  the  filing  of  their  answer,  defendants  also  filed 
a  motion  for  judijtnent  on  tha  pleadings,  alleging  therein  that  no 
lasud  of  fact  existed  for  the  reason  that  the  agraamant  in  quaation 


lOO.O- 


"-Stiw       '. :?     ■r^  ■ 


?^ffi^is£^^  fi^i'm/^^v^-ft  «v|#««#?*^  9^  $rsmt-!m^'^' 


.ft'iaq  to 


.>r':^    Iff   «W{ii 


dood  not  require  defendsnta  to  rescind!  or  z*«duee  hj  amondnent 
protGctlvo  ooiNmanta  ono«  the  waam  bave  h—n   •nt«r«d  lnto»  and  that 
the  amendnent  whloh  defencianta  have  refused  to  sign  reaclncis  and 
reducoa  tho  protective  covenant a  previously  ostabllahed. 
Thereafter  plalntlffa  filed  a  tnotlon  for  judgnent  on  the  pleadlnga 
on  the  ground  that  the  admlsslona  contained  In  the  pleadings  show 
as  a  matter  of  law  that  plaintiffs  are  entitled  to  the  relief  aa 
prayed  in  the  oomplaint.  On  June  1$,   1962,  the  court  hearc  argu- 
ments on  both  motions  and  took  the  matter  under  advisement.   On 
July  12,  1962,  the  court  sent  a  tnemoranduro  opinion  to  counsel  for 
both  parties  o  ivlslng  thoin  of  its  ueclslon  to  grant  the  prayer  of 
the  complaint  and  directing  plaintiffs'  counsel  to  prepare  an 
appropriate  Judgment  order,  Cn  July  27,  1962,  the  defendants  filed 
a  motion  for  leave  to  amenc  their  answer  tendering  therewith  the 
proposed  amendment  in  which  they  denied  that  the  amendment  to 
protective  covenants  aa  set  forth  in  the  complaint  is  reasonable. 
The  sole  ground  upon  which  the  moticoi  was  baaed  aa  recited  therein 
is  that  defendanta  did  not  understand  certain  language  of  the  cmi- 
plalnt,  i.e.  that  Southway  Builders,  Inc,  had  advised  plalntlffa 
that  the  covenants  previously  entered  into  vera  excessive  and  un» 
reasonable  to  be  an  allegation  that  said  covenants  are  in  fact 
excessive  and  unreasonable,  and  they  therefore  Initially  admitted 
sal;!  allegations.   On  the  same  date,  plaintiffs  filed  their  motlon 
to  strike  and  objections  to  the  motion  for  leave  to  amend.   In 
substance  plaintiffs*  objections  were  that  on  June  IS,   1962,  when 
the  court  heard  arguments  on  tho  motion  for  judgment  on  the  plead- 
ings, defendants,  although  afforded  an  opportunity  to  ask  leave  to 
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file  additional  pleadings,  did  not  do  ao  and  as  a  result  the  court 
proceeded  on  the  expressed  stipulation  of  tbe  parties  that  only  a 
question  of  law  was  Involved |  that  defendants  were  not  diligent  In 
filing  their  notion  after  the  court  had  rendered  Its  opinion  de- 
ciding the  cause  In  plaintiffs*  favor;  that  the  cause  had  been  heard 
on  the  pleadings;  and  that  defendants*  assertion  that  they  did  not 
correctly  Interpret  all  the  language  in  the  complaint  made  after 
admitting  the  alleg'atlons  thereof.  Is  not  a  sufficient  reason  for 
allowing  the  filing  of  additional  pleadings.  On  July  21,   the  court, 
after  a  hearing  on  defendant a*  motion  for  leave  to  amend  their 
answer  and  plaintiffs*  motion  to  strike  the  same  ana  their  objec- 
tions thereto,  entered  an  order  denying  plaintiffs*  motion  to  strike, 
but  sustaining  their  objections  to  the  motion  and  further  ordered 
that  defendants*  motion  for  leave  to  amend  their  answer  be  denied. 

The  points  upon  which  defendants  base  their  contention 
that  the  judgment  of  the  trial  court  Is  erroneous  are  that 
paragraph  5  did  not  require  defendants  to  enter  Into  an  amendment 
which  rescinded  part  of  the  already  established  covenants;  that 
the  trial  court  abused  Its  discretion  In  denying  defendants*  motion 
for  leave  to  amend  their  answer;  and  that  paragraph  5  was  amended 
by  a  new  contract,  consisting  of  the  original  declaration  of 
covenants  and  that  under  such  amended  contract  the  restrictions 
on  the  property  could  not  be  changed  or  revoked  until  January  1, 
1935,  the  date  (specified  In  the  original  declaration. 
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To  sustain  the  first  point,  defendants  in  effect  assert 
that  paragraph  5  relates  only  to  the  requirement  that  they  Join 
with  plaintiffs  in  a  single  declaration  of  covenants;  that  said 
covenants  having  once  been  established,  as  was  done  in  this  case, 
thereafter  no  duty  rested  upon  defendants  to  Join  in  any  further 
or  additional  covenants  which  modified  any  of  the  previously 
established  covenants  or  restrictions.   Such  argument  would  appear 
to  be  effectively  refuted  by  the  plain  language  of  the  agreement, 
paragraph  5  thereof  recites  that  "from  time  to  time  upon  request 
of  seller  either  before  or  after  the  passage  of  said  title" 
defendants  agree  to  Join  In  the  declaration  of  "reasonable 
protective  covenants  and  restrictions",  and  that  the  content  thereof 
is  to  be  "determined  in  the  sole  discretion  of  seller".   This 
language  cannot  be  said  to  be  ambiguous.   It  indicates  no  intention 
to  restrict  plaintiffs'  right  to  establish  covenants  or  restrictions 
to  any  particular  declaration  or  any  particular  time,  and 
determination  of  the  content  of  such  covenants  was  vested  solely 
in  plaintiffs.   It  if  was  Intended  to  express  an  agreement  differing 
from  the  written  contract,  language  to  that  effect  was  omitted, 
and  the  trial  court  was  powerless  to  supply  same.  It  is  to  be 
presumed  that  the  parties  incorporated  in  the  written  agreement 
all  matters  Involved  In  the  transaction  then  at  hand.  Armstrong 
paint  Works  v  Continental  Can  Company,  301  Ill«  102.  We  find  no 
lan-^uage  in  this  contract  which  Justifies  the  conclusion  that 
paragraph  5  refers  only  to  the  covenants  and  restrictions 
originally  established.  The  recital  In  paragraph  5  that  •'from 
time  to  time  upon  the  request  of  seller"  the  defendants 
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agree  to  Join  with  plaintiffs  In  the  declaration  of  protective 
covenants  renders  it  apparent  that  the  parties  understood  the 
circumstances  under  which  plaintiffs*  right  to  call  upon  defendants 
to  Join  in  such  a  declaration  might  be  exercised  was  an  Indefinite 
factor.  Hence,  the  use  of  the  words  "from  time  to  time".  If  we 
were  to  adopt  defendants*  theory  that  a  declaration  once  made  ex- 
hausted the  plaintiffs*  authority  with  respect  to  covenants  and 
restrictions,  we  woulci  in  effect  be  re-writing  paragraph  5.  This 
we  are  not  permitted  to  do.  where  thex^  Is  no  ambiguity  in  the 
lan^age  of  the  contract  the  taeanlt^g  roust  be  determined  from  the 
words  used,   r^gleetelnv  Mmtz  3U5  111.  UQ» 

Defendants  complain  of  the  trial  court* s  action  in  refusing 
to  permit  the  filing  of  an  amendment  to  their  answer.  The  record 
shows  that  when  the  defendants  filed  their  n^ption  for  leave  to 
amend  the  answer,  the  trial  court  had  already  decided  the  case  as 
indicated  by  its  memorandum  opinion.  Nothing  further  remained  to 
be  done  except  entering  the  oruer  which  plaintiff  had  been  directed 
to  prepare.  It  was  not  until  July  Pf,   1962,  which  was  the  date  of 
the  entry  of  the  judgment  order  that  the  defendants*  motion  to  amend 
their  answer  taade  its  first  appearance.  The  reason  for  such  tardiness 
iG  unexplained,  Th«  only  excuse  offered  was  defendaiits*  assertion 
that  they  admitted  the  allegations  of  the  complaint  because  they 
were  unaware  of  the  construction  the  trial  court  woulo  place  upon 
a  portion  thereof,   Apparently  aefendants  were  satiafied  with  the 
answer  on  file  until  they  leartted  that  the  case  had  been  decided 
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ftdv«raol7  to  th«lr  theory.  If  defendants*  motion  had  been  allowed. 
It  would  have  reaulted  in  railing  an  Issue  of  fact  as  to  whether 
the  proposed  reduction  as  to  the  construction  Units  In  the  sub- 
division were  reasonable.  Prior  to  filing  their  motion  for  leave 
to  aiaend,  the  defendants  had  not  suggested  by  their  pleadings  any 
conviction  that  there  was  an  Issue  of  fact  Involved  In  the  case. 
They  had  however  affirmatively  conceded  that  no  such  question 
existed*  The  rule  Is  that  where  the  pleadings  are  complete  In  form 
and  all  parties  have  moved  for  judgment  on  the  pleadings  thoy  there- 
by conoedo  that  no  fact  question  exists  and  that  the  Issuoa  presented 
to  the  court  are  solely  questions  of  law,  26   C.  J>  S.,  Declaratory 
Judgments,  3ec.  IkS*     The  trial  court  has  broad  discretion  with 
respect  to  the  allowance  of  amendments  to  pleadings  and  refusal 
to  allow  an  amendment  is  net  prejudicial  error  unless  there  has 
been  a  manifest  abuse  of  such  discretion,  Lowrey  v  >!alkowskl  20 
111.  ?.d   280,  170  KE  ?d  1U7,  Lundber^  v  Gare  22  111.  2d  2U9,  17U 
NE  2d  3i|5,  Here  the  trial  court  committed  no  abuse  of  discretion 
In  denying  defendants*  leave  to  amend  their  answer. 

Finally,  defendants  contend  that  the  original  declaration 
of  covenants  constituted  an  amendment  to  paragraph  5  of  the  contract, 
and  since  it  was  provided  In  such  declaration  that  the  covenants 
ware  to  run  with  the  land  until  1985,  the  parties  were  powerless 
to  thereafter  amend  the  same,  v/e  think  this  a  rather  tenuous  argu- 
ment. The  contract  under  which  plaintiffs  seek  a  declaration  of 
rights  Is  the  purchase  agreement.  Thereunder  defendants  obligated 
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tUeauielvefl  when  requested  by  plaintiffs  to  join  in  the  declaration 
of  x*eaacaneblo  covenants  and  j^eatrictions*  'Whether  the  defendants 
joined  in  the  original  declaration  is  itmiiaterial.  The  proposed 
taendment  was  a  doolaratlon  of  covenants  and  restrictions ,  and 
so  far  as  this  action  la   conoomed,  represents  the  only  covenants 
in  which  defendants  were  requested  to  join.  The  only  contract  with 
Which  we  are  concerned  is  the  purchase  agreement.  The  effect  of 
adopting  defendants'  theory  would  be  to  hold  that  regardless  of 
changing  conditions  or  circumstances,  plaintiffs  could  not  call 
upon  the  defendants  to  join  with  them  in  modifying  the  existing 
covenants*  Apparently  to  prevent  such  happening,  paragraph  5  specific* 
ally  stated  that  the  plaintiffs  might  request  defendants  to  join  in 
establishing  reasonable  covenants  and  restrictions  from  time  to  time. 
If  as  defendants  now  oontcn:;  paragraph  5  of  the  purchase  acroonient 
was  x>«plaoed  by  the  declaration  of  covenants  which  plaintiffs  seek 
to  amend,  auoh  theory  should  have  been  advanced  in  the  trial  court. 
Were  there  facts  which  if  proven  would  establish  that  defendants 
had  been  relieved  of  teay  obligation  u»ider  paragraph  5  the  same  are 
matters  outside  the  pleadings  and  eould  not  be  considero :  either  In 
the  trial  court  or  upon  this  review. 

For  the  reasons  Indicated  we  are  of  the  opinion  that  the 
trial  court  correctly  resolved  the  questions  of  law  presented  by 
the  pleadings  and  accordingly  its  judgment  Is  affirmed. 


/Iffimed 

REYNOLDS,   P.J.,   and  ROETH,   J.,   concur. 
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STATE   OF    ILLINOIS 
APPELLATE  COURT 
THIRD   DISTRICT 


Abstract 
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317 


General  No.    I0A15 


Agenda  No.    I 


John  C.    Leonard, 


Plaintiff,   Counterdefendant- 
Appellee, 


vs. 

Frances  G.  Jacobs, 


Defendant,  Counterplalntlf f- 
AppeIIant. 


Appeal  from  the 
Circuit  Court  of 
>ScLean  County. 


ROETH,  Justice. 

This  suit  was  brought  by  John  C.  Leonard  against  Frances  G. 
Jacobs  for  Injuries  sustained  by  him  In  an  automobile  collision 
that  occurred  on  October  13,  i960,  when  the  autocnoblles  of  plaintiff 
and  defendant  collided  at  an  Intersection  of  two  blacktop  roads  In 
a  rural  section  of  McLean  County.   Plaintiff  was  traveling  North 
on  a  road  guarded  by  a  stop  sign  from  traffic  coming  from  the  East, 
the  direction  In  which  the  defendant  was  traveling. 

The  case  was  tried  on  the  complaint  and  counterclaim,  each 
of  the  parties  charging  the  other  with  negligence  and  with  an 
additional  count  by  the  defendant  charging  the  plaintiff  with  wilful 
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and  wanton  misconduct.      At  the  conclusion  of  defendant's  case  on 
motion  by  plaintiff  the  court   struck  the  wilful   and  wanton  count 
of   the   counterclaim.      The   jury  having  considered   the  matter  on   the 
cross  charges   of   negligence   found  in  favor   of  plaintiff  and  returned 
a  verdict   In  the  sum  of   $20,000.00.      Defendant  brings   this  appeal 
contending  that   the  trial  court  erred   (1)    In  allowing  defendant's 
motion  to  dismiss  the  wilful  and  wanton  count   of   the   counterclaim, 

(2)  In  admitting  certain  evidence  and  exhibits   In  evidence, 

(3)  In  the  giving  of  plaintiff's  Instruction  No.  11.  It  Is  finally 
contended  that  the  verdict  was  excessive  and  a  remittitur  should  be 
ordered. 

The   facts   are   simple.      The   only  eyewitnesses   to  the  accident 
were   plaintiff  and  defendant  and  their  testimony  regarding  the 
occurrence   Is    in  complete  conflict.      Plaintiff,   a   39  year  old  man, 
married,  with  four  children,    is   the   operator  of  a  grain  elevator, 
of  which  he    Is   part   owner.      On  the  evening  In  question  at   about 
7:30  P.M.   he  was  driving  on  a  blacktop  road  known  as   the   Leroy 
Blacktop  headed   In  a  Northerly  direction.      It  was  a  very  dark 
night,   the  pavement  was  dry  and  weather  clear.      According  to 
plaintiff's  testimony  the   Leroy  Road  and  the  surrounding  terrain  Is 
flat.      The  road   Itself    Is   approximately  20  feet   In  width  and   Inter- 
sected a  road  slightly  narrower.     There  was  no  stop  sign  on  the  road 
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he  was  traveling  as   it   Intersected  the  East-West  road.      He  was 
traveling  at  a  rate   of   50  to  55  miles  an  hour,   his   headlights  were 
working  and  on  and  his  car   In  excellent  shape.      As  he  approached  the 
intersection  he  noted  the  headlights  of  defendant's  car  on  the  right 
and  driving  on  the   Intersecting  road,  headed  In  a   Westerly  direction. 
He  was  able  to  see  the  defendant's  headlights  through  the  corn 
growing  In  the  field  In  the   Southeast  quadrant  of  the   Intersection. 
He  estimates   that  he  was  approximately  40  yards  from  the   Inter- 
section when  he   observed  the   other  car  which  was  approximately  the 
same  distance   from  the    Intersection.      He  continued  to  watch  It 
"for  a  second"  and  when  he  reallaied  the   other  car  was  not  going  to 
stop  he  slatnttied  on  his   brakes   and  hit  the  horn.     He   testified 
"my  car  did  not,   could  net   stop  and  her  car  seemed   to  accelerate   ,..", 
He  estimated  the   speed  of  the   other  automobile  at  approximately 
50  to  55  miles  per  hour,   the  aa<xet  speed  at  which  he  was  traveling, 
and  that  defendant  drove  her  car  Into  the   Intersection  without 
stepping  for  the  stop  sign.      The  cars  collided  In  the  Intersection, 
-ikfter  the  accident  he  shut  off  the  motor  of  his  automobile  and  got 
out  and  shortly  thereafter  stood   In  front  of  his  car   In  front  of 
the  headlight   "that  was  burning"  to  hall  a   passing  motorist.      He 
was  shortly  thereafter  taken  to  a  hosoltal   In  an  ambulance   In  which 
the  defendant  was   riding  as   a   oasssnger.      On  the  trip  to  the  hospital 
he  stated  that  he   heard  the  defendant  crying  and  heard  her  say  to 
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another  passenger   in  the  ambulance,   '*What  did   I  do?      Did    I  run  a 
stop  sign?** 

The   only  obstrixrtion  to  vision  was  a  corn  field  in  the  Southeast 
quadrant  of   the   intersection  and  testitnony  is  that  the  corn  was 
approximately  6   feet   tall,    or   at  maximum  height.      Plaintiff   testified 
that  he  was  approximately  25  yards   from  the   intersection  when  he 
hit  the   brakes  and  sounded  the  horn. 

A  witness  for  plaintiff  testified  he  was   in  the   ambulance  with 
plaintiff  and  defendant  and  heard  the  defendant  ssk   if   she  had  run 
a   stop  sign.     This  witness  stated  that  when  he  arrived  on  the   scene 
after  the  collision     the  headlights   on  the  defendant's  car  were   burning, 
"but    I  am  sure  that  the  headlights   on  Mr.    Leonard's  car  were   out". 
He   observed  the   skid  marks   and  marks  cf  the  impact  the  next  morning. 
The  skid  marks  appeared  in  the  middle   of   the   intersection  running 
to  where   the  cars  stopped  and  he  also  noted  other   skid  marks  coming 
from  the  Scuth.     These  were   solid  for  a  distance  and  then  appeared 
intermittently.     They  came   from  the  right   side   of  the  road  and 
angled  to  the  center.      After  the  accident  the  defendant's  car  was 
facing  Northeast  with  its  rear  end  against  the  corner  of  the  fence 
on  the  Northwest  corner  of  the   intersection.     Plaintiff's  automobile 
was   backed  up  against  the  front  end  of  defendant's  automobile,   facing 
North  and  resting  a  little  to  the  East   of   it. 

A  Deputy  Sheriff  called  by  plaintiff  testified  that  he  examined 

-4. 


a  (  -za^ltjor.  .    7 -.an"- if  e 

35ft©rijtrQa  «d*  Hi  blsil  oioa  b  a»w  noialv  oa  nol33t;:ri»<lo  ^Ii»o   sriT 

rfdiw  ©Dn&ifjcT(B   »nJ  njf    saw  »n   c 

nuif  i^»H  sd«   1i  5l8e  3n©bnsi^»b  art-'  b-i£,sil  o:ia  aceansiao  cnt.    TiivniEiq 

Bn909  9rS3  no  bsvi-xiB  9ri  R»dw  Sarfi  b»3ft3«  8a»n3i%f  airiT     .rrgia  qo3i  & 

'f:to:rwd  »'S»w  ^ao  a'3ifi6bnrsl»b  »rf3  ixo  i3rigiibB»ri  eri3     noialJIoo  9ri3  i^Slft 

.••duo  »'i*v  «»  e'b-Tbno^J  ."iH  no  etfda-*-^'***^  ^^^  **^^  •''*'•  "•  ^  ^"^l 

.gnln-jom  3xwr  »d3  aafeqiui  »d3  lo  ajf-xft«  biM  •jI'»«i«  bi.'^e   srfa  b»vrxetdo   sH 

(siomrz  0oi3»MTt^3ni  «d3 Jto   olbbim  orfs  ni  bfs-r^oqqa  ujisBm  biilt  ©dT 

bsTtsaqfjft  rrdd3  bnB  edn&JsIb  a  "xel  t»iioi  onts 

baft  bfio7  »d3  io  obi*  adji-*  «}3  tioi^  a«63  <j?rrr     . x^JnsJ-'iici^jni 

Mw  -yes  ■•3«fibii«59b  »ri3  snobi^oft  «il3  1935A     ,793n»o  »d3  c3  bsiscA 

99£r»3  0d3  lo  s^irsoo  3d3  iaaiBge  bne  isfti  831  f(3iw 

©iido»o3wa  »•  111301611     .nol33»eit«3oi   oris  ?c  Tomos  3*9wd3'xoM  9d3  ao 

gnioai  ,»Ildoa«o3w(i  a' 3nftboal9«^  lo  f^io  iaot\  •tis  a-anl&gB  qu  bsjlosd  aew 

.34    lo  d:>(  "^   -.nS   o3    <;i33!:    ^-    ^-ni^B?^-:   brtE   rfStoU 


the  area   of  the  accident  and   observed  and  measured   the   skid  marks 
by   stepping  them  off^     that  the  skid  narks   in  the  right   lane   of 
traffic  measured  27  steps,   approximately  3   feet   per  step.      It 
would  appear  from  the  record  that   these   skid  tnarks  were  cnade   prior 
to  the   impact.      He  confira«d  the  fact  that  there  was   a   stop  sign 
for  the   East-West  road  that  defendant  was   traveling  and  none   on 

the  North-South  read  plaintiff  traveled.     He  had  no  recollection 

on 
if   the   lights  were   on /either  of  the  automobiles   involved  when  he 

arrived  on  the   scene. 

Defendant,   called  under  Section  60,   testified   that   she    lived 

approximately  8  or   9  miles   from  the   intersection,    that    on  the 

evening  in  question  she  had  a   bridge  date  with  girl  friends   and 

left  her  home  about   7:25   P.M.      She  had  driven  the   read  quite 

frequently  and  was  well  acquainted  with   it   and  familiar  with  the 

stop  sign  at  the   intersection.      It  was  dark  when  she  apprt^ached  the 

intersection  and  the   pavement  dry  and  "visibility  clear".     The 

field   lying  in  the   Southeast  quadrant   of  the  intersection  contained 

com  at   its  maximum  height  and  there  were  no  curves   in  the  road  she 

was  traveling  in  the  close   proximity  of  the    intersection  where  the 

collision  took  place.   She  was  traveling  50  to  55  miles   per  hour. 

As   she  approached  the   intersection  she   slowed  down  and  ultimately 

came  to  a  stop  beyond  or  West  of  the  stop  sign.   After  completely 
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stopping   she    lovoked  to   the    left   and   then  to  the   right   at   far  as 
she  cruld  see   and   does   net   recall    looking  again   to   the    left   or   to 
the    South.    She   testified   that   she    "did  n.'^t   see  anything".      She 
then   started   across  the   road.      Her   testimony  is    that   she   at   no  time 
saw  the   defendant   and  cnuld   not  say  what   speed  he   traveled  and 
further   stated,    "X  do  not    know  whether  he  had  his    lights   on  or  net". 
She  does   not   know  the   action   plaintiff's   car  took  before   the    Impact 
and  does  not   knew  whether   or  not  he  applied  his   brakes   cr   sounded 
his  horn.    She   further   testified   that   she   has   no  recollection  about 
the  accident.     She  did  not  recall   the   ride  to  the  hospital  nor  making 
the   statement   attributed   to  her.      She   Identified   plaintiff's    photo- 
graph,  Exhibit   14,    subject   to  the   qualification   "that   there   Is   a 
difference   In  the   growing  crop  on  the   intersection",   indicating 
that   the   photograph   does   nrt   show  growing  com  and   that  at   the    time 
of    the   accident   the  corn  was  higher   than  her  eye   level   as   she   sat 
in  the   car,    that    It  vras   at   maximum  height.      She   stated   that  her    line 
of  vision  was   not   the   same  as   shown   in   the   photograph   In  question. 
Defendant   moved   that  the    photograph,    Plaintiff's   Exhibit    lA ,   be 
stricken  from  the   record,   which  motion  the  court   denied. 

On  behalf   of  defendant   two  v;ltnesses   testified  they  came  upon 
the   scene   a   short   time   after   the   accident.      >5elthcr  was   certain 
as   to  the   elapse   of  time   from  the   accident   to  their  arrival,    but 
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at  the  time  they  arrived  the   lights   on  defendant's  car  were  burning 
and  that  the   lights  en  plaintiff's  car  were   out.    Defendant's  husband 
testified,  when  he  arrived  at   the   scene  approxlroately  45  nnlnutes 
after  the   accident, the    lights   on  both  cars  were  out.      He  further 
testified  that  the   automobile  defendant  was  driving  was   In  good 
condition  and  the  driver's  vision  from  the  car  unobstructed. 

Froa  an  exaoalnation  of  the  exhibits  and  testimony  of   the   parties 
it  appears  that  the  Impact  tnok  place   between  the   right   front  end 
of   plaintiff's  autcraoblle  and   the  right  side  just  behind  the  driver's 
seat  and  at  the  rear  door  of  defendant's  automobile.     The   photographs 
indicate  that  the  headlights   on  defendant's  car  were  undamaged  but 
it  can  not   be  ascertained   from  the  exhibits   or  testimony  as  to  the 
condition  of  the  headlights   on   plaintiff's  automobile,  although  the 
photograph  does   show  damage   to  the  right   front  fender. 

The  first  witness   on  the  scene  stated  he   observed  that   the 
right  headlight   on  plaintiff's  automobile  was  burning  but  did  not 
recall   If   the    lights   on  defendant's   automobile  were   en   or  not. 
Because  of  the  damage  to   plaintiff's  right  front   fender,  defendant 
asks  us  tc  imply  that   this  witness  was  mistaken  and   in  fact   the 
light  he   saw  was   on  defendant's  automobile.     No  other   proof  was 
offered  on  this  point. 

The  testimony  is  without  conflict  except  on  the  one  major  point 
and  that  is  whether  or  not  defendant  stopped  for  the  stop  sign  before 
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proceeding  across   the   Leroy   Road.      If  we  adopt  defendant's  view  there 
Is  a  conflict  regarding  one   other  major   point  and   that   Is  whether 
the    Lights  on  plaintiffs   automobile  were  burning  as  he  approached 
the   intersection.      Plaintiff   testified  that  he   did  have  the   lights 
on  at  the  time  and  one  witness   testified  he  saw  one   light  on  plain- 
tiff's  vehicle  when  he  arrived.     The   defendant  does  not  know  whether 
or  not    plaintiff  had  his   lights  on  but  simply  states  that  as   she 
approached  the   intersection  she    looked  to  the  South  and  did  not 
see   plaintiff.      Defendant   Infers  frocn  that  that   she  did  not  see  him 
because  his    lights  were  net   on  and   backs  this  up  with  testimony  of 
witnesses  who  arrived  after  the   accident. 

From  the  foregoing  analysis   of   the  testloaony  it   should   be 
apparent  that   the   qviestlons   of  negligence  and  due  care   cf  the 
respective   litigants   presented  fact  questions   for  the    jury  to  decide. 
The   jury  determined  that   defendant  was   negligent  and   plaintiff  was 
exercising  due  care  and  was   free   of  contributory  negligence. 
Accordingly  it  found  for  the   plaintiff  on  his  complaint  and  against 
the  defendant  on  her  counterclaim  and  we  cannot  say  that  such 
findings  were  not  warranted  by  the  evidence.     Having  so  found,   the 
jury  could  not  have  found  plaintiff  guilty  of  wilful  and  wanton 
misconduct  as  alleged  in  the  count   of  the  counterclaim  which  the 
court  struck  from  the  case.     This  assignment  of  error  has  no  merit 
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unless  there  are  other  errors  which  would  require  a  new  trial. 

The  defendfint  nertt  contends  the  Court  erred  in  admitting  in 
evidence  Plaintiff's  Exhibit   lA,      As  we  have  noted,    it  consists  of 
a   photograph  of  the  scene  where  the  accident  took  place.      At  the 
time  of  the  accident  the  field    In  the   Southeast  quadrant   of  the 
intersection  was  filled  with  fully  grown  corn.     Defendant's  objection 
to  the  exhibit   is  that  it  does  not  depict  the  growing  corn  in  the 
Southeast  quadrant  of  the    Intersection.      The  record  adequately  shews 
that  the  Jury  was  fully  advised  of  this  situation  and   it  was  admitted 
with  that  qualification.   We   fail  to  see  how  defendant  can  claim  error 
in  this  regard  since   it  was  her  theory  throughout  the  trial  that 
she  stepped  her  car  at  a   point  beyond  which  the  growing  corn  could 
have  obstructed  her  view.      On  the  other  hand,    plaintiff    n.. .<e9  no  par- 
ticular point  as  to  the  growing  corn  since  he   testified  he  could 
see  the  headlights  of  defendant's  car  approaching  the   intersection 
in  spite  of  the  corn.     The   lack  of  corn  in  the  photograph  could 
hardly  have   influenced  the   jury  and  we  are  of  the   opinion  that  no 
error  was  cotncnltted   in  adasittlng  the   photograph. 

Defendant's  next   objection  is   to  the  admission  of  the  harness 
traction  device  and  cervical    collar  worn  by  the   plaintiff  and  the 
use   of  a  plastic  model   of  the  cervical  vertebrae   by  one  of   plalntiff'i 
doctors  and  the   sensory  examination  made   of   plaintiff   by  the  doctor 
in  the  presence  of  the   jury.      Defendant  cites  Sspith  v.    Ohio  Oil 
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Company.    10  III.    App.   2d  67,   134  N.E.   2d  526.      In  that  cro«  ehe 

nedic«l  wltnctt  was  pertnltted  to  u6(p  a   plastic  model  oi   a  hunan 

skeleton  to  assist  the  explanations.     The  court  said: 

"The  use   of   physical  objects  before  a   jury  falls 
into  two  categories:      1,  real  evidence,  which  Wigmore 
calls    •autoptivc  ,  '  and  2,   demonstrative  evidence. 
The  tests   for  the   jtroper  use  of  eithrr  are  substantially 
sioitlar,    i.e.,   the   object  jnust   be  relevant  tr    sc.Tie 
issue   in  the  case,  and   it  toust  also  be  actually  cxplana* 
tory  of   sotaething  which   it   is   Important   for  the   jury  to 
understand.     If  these  tests  are  met,   the  courts  do  not 
seera  to  be  greatly  concerned  with  the  question  whether 
Che  object  is  gruesoinc. 

"Real  evidence   involves  the  production  of  some 
object  which  had  a  direct   part   in  the    incident,   and 
includes  the  exhibition  of  injured  parts  of  the  body.     ,.... 

"Demonstrative  evidence   (a  ooodel,  map,   photograph. 
X-ray,  etc.)    is  distinguished   frcTi  real  evidence   in 
that  It  has  no  probative  value   in  itself,   but  serves 
merely  ss   s  visual   aid  to  the   jury  in  comprehending  the 
verbal  testimony  of  a  witness.     Wtgmore,    Evid.   Sec.   790, 
et  seq.      It   is  said   its  great  value   lies   in  the  huanan 
factor  of  understanding  better  what   is  seen  than  what 
is  heard.     Wlgmore  favors  the  use   of  any  aid  modern 
science  ooay  provide,   to  the  end  that  the   jury  aay  have 
the   best  r^-'ssible   understanding  of  matters   it  irajst 
decide.     The   limitations  are:     that  the  evidence  nust 
be  relevant  and  the  use   of   the  object  actually  explana- 
tory,    Soflftotitaes  the   question  of   accuracy  of  an  exhibit 
is   pertinent,   but   this  seems   to  be  s    phase   of   its  explana- 
tory function,   since   it  may  be  misleading  if    inaccurate,    ,. 

"As  a  result,   the  use  of   such  evidence  is  usually 
left  to  the  discretion  of  the   trial  court,   and  expressions 
of  disapproval  are  generally  based  on  irrelevance,   or  that 
the  model,   picture,   etc.,  was  misleading   ct  not  explanatory, 
Therefore,  this  court  will  not  announce  any  flat  rule 
that  a  skeletal  model  may  never  be  used,   but  hrlds 
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that   Its  use  must   be  actually  exolan-^tory  of  tona 
relevant   issue    In   the   case. 

•'This  court  holds   that   the   determination  of  relevancy 
and  evnlanatorv  valtie   rf   deirrnstr&ttve    evidence   is 
primarily  within  the   discretion  of  the   trial  court, 
but,    tr>  curtail    t^busrE,    is    subject   t'    review  os   tn  the 
actual  use   made  of   the    object.      If   it   appears  that   the 
pybibit   was   us^pd   for   drj^natic   effect,   cr  emcti-.  nal 
appeal,   rather  than  factual  explanation  useful   to  the 
reasoning   cf  the    jury,    tbie   shculd   be  regarded  as 
reversible  error,   net   because   of   abuse   of  discretion, 
but   because   actual    use    proved   to   be   an  abuse   of  the 
ruling." 

Plaintiff   called   as   his  witnesses   three  doctors   and   inasmuch 

as  defendant  has   net    only  raised   the    issue   of   the    propriety  of 

using   plastic  models  and   other  demons tr at Ive  evidence   but  also 

the   further   issue  that  the   verdict  was  excessive,  we  deem  it 

advisable  that  the  testimony  of  the  doctors   be   set   out    in  detail. 

The   family   physician   testified  that  he  examined   plaintiff  the  day 

following  the   accident   and  noted  acute   swelling   in  the  area   of 

the   head,   scalp,   and  discoloration  over   the   left   perietal  area. 

Plaintiff's   neck   shewed  considerable   aiuscle   spasm  over   the  entire 

nuchal   area   and   the  dtctor  found  acute    pain  and   tenderness    on 

palpation  ever  the   spinous   processes   of  the  second  cervical  vertebra. 

He  also  noticed  seme  tenderness  over   the    luTibar  spine.      He   saw 

plaintiff  regularly  in  the  hospital  and  the  treatment  Instituted 

was   bed   rest   and  traction  of   the  cervical  spine.      He   stated   that 

he  had  seen  and  treated  plaintiff   before  the  accident  and  his 
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condition  prior  to  the  accident  was  good,      when  he  again  examined 
the   plaintiff  on  November  5  and  February  15  of  the  following  year, 
plaintiff  complained  of   pain  and  hurting  in  the  neck  and   left   arm. 
He  found  toaoe  tenderness  of  the  neck  at  the  nuchal  area  and 
testified  as  tc  limitation  on  oicveinent   of  the  neck  and  that  the 
injury  plaintiff   sustained  was  permanent.      He  testified  that  the 
muscle   spastBS   persisted  and  that  the  sane  would   cause   fibrous 
shortening.     Thera  was  nc  objective  evidence  of   the   injury   in  the 
neck  cr  the   lumbar  spine   but   that  he  thought   that  plaintiff   sustained 
a  whiplash  injury  and   is  presently  suffering  from  the   residual   of 
that   injury. 

Two  orthopedic   surgeons  testified  in  behalf   of   the   plaintiff. 
Their   treatment  consisted   of  the  use  of   the  harness   traction  device, 
the  cervical  collar  and  pain  reliever.      They  both  testified  as  to 
loss  of  movement   of  plaintiff's  head,   one   stating  that   at  an  early 
examination  plaintiff  was  only  able   to  move  his   head  a   few  degrees 
to  the    left  and  about   one-third  normal  to  the  right.      They  f<7und 
tenderness   in  the  neck  and  muscle  spasms   on  the   left  side   of  the 
neck.      A  sensory  examination  was  made  of   the  plaintiff  and  they 
found  that  the  fourth  and  fifth  fingers   cf  the   left  hand  were  numb 
and  there  was  a  narrow  band  of  decreased  sensation  running  from 
the   back  of  the   left  arm  from  the  neck  to  the  two   fingers  on  the 
left  hand.      The  difficulties   plaintiff  had  with  his   back  subsided 
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but   the  difficulty  with  his  neck  and  aroi  has   persisted  throughout. 
Muscle  spasnw  were   indicated  and  the  sensory  loss   In  the   arm  noted 
throughout  the   latest  examinations   just  before  trial.     The  doctors 
each  testified  as  tc   other   objective  symptoras  of  the   plaintiff  as 
indicative  of   the  neck  involvement.     A  three-fourths  inch  difference 
In  tneasureaent   of   the   left  arm  as  compared  with  the  right  above 
the  elbow  and   1    Inch  below  the  elbow  was  noted  and   later  exa-nlnations 
disclose  that  the  variance   between  the    two  extremities   became  greater 
as  the    left  arm  became  smaller.        ne  of   the  dec tors  testified  that 
the   plaintiff  at  a   later  examination  was   only  able  to  move  his 
neck  5017.   tc  the  right   very  slowly  and  with  a   let  of  effort,  and 
about   25%  of  normal  to  the   left.      It  was  the   Impression  cf  both 
doctors  that   the   Injury  was  severe  and   peraanent.      One  doctor 
etated  that   plaintiff  slight  have  had  a  ruptured  disc  which  was 
IfRplnging  on  a  nerve  root. 

One  of   the   orthopedic  surgeons  for  the   plaintiff   then  proceeded 
tc  describe  the  cervical   ares   of  the  spine,    including  the  nerve 
structure  and  movecnent   of  the   same.      He  went  on  to  explain  to  the 
jury  the  areas  affected  by  the  nerves   In  the  spine  and  ever  the 
objection  of  the  defendant  was   permitted  tc  conduct  a  deanonstratlon 
on  plaintiff.      He  testified  that  on  the  day  of   the  trial  he  made 
tests  upon  the   plaintiff   In  the  areas  of  decreased  sensation  of  th« 
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upper  right  and   left  extremities  of  the   plaintiff  by  scratching 
on  the  arm.     The  test  deoaonstrated  that   the  ulnar  nerve  Is  sooiewhat 
interrupted  in  its  function  and  he  demonstrated  this  test  before 
the  jury.     That  in  plaintiff's  case  the  decreased  sensations   in 
the  arm  and  hand  correspond  with  the    injury  to  that   portion  of 
the  neck  examined.      lie   stated  that  a  rupture   of   the  disc   in  the 
area  could  cause  the  condition  found   in  the   plaintiff.      He  stated, 
however,   that  there  was  no  objective  evidence   of  a  ruptured  disc. 
That  the  findings  ecu Id  not   be  made   in  all  cases   by  x-ray.      He 
stated  that  the   pain  and   limitation  of  movement  and  sensory  changes 
of   the   left  arm  in  his   opinion  were   permanent  and  suggested  that 
surgical   intervention  was  a   possible   solution  tc  plaintiff's   problem. 
He  testified  that   plaintiff  needed   further  treatment  and  that   pain 
could  become  worse  and  require   such  surgical  Intervention,   but  that 
in  any  event  there  was  no  foolproof  methc-d  cf  curing  plaintiff    of 
his   ills. 

The  other  orthojjedic   surgeon  testified  that  he  found  a 
1/2   inch  atrophy  cf  the   left  thigh  and  noted  a  weakness   in  the 
gripping  of   plaintiff's   left  hand  and  affirmatively  stated  that 
plaintiff  had  a  power   loss   in  the   left  arm.      He   found  a  motor   power 
weakness  in  the   left  quadriceps  muscles   and  fcund   plaintiff  unable 
to  extend  his  knee  with  a   5   pound  weight  as  compared  to  noroial 
lifting  with  the  right  leg.     He  found  approximately  a   90%  loss   of 
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active  motion  of  the  neck   In  «II  directions  and  an  807   loss  of 
passive  motion  In  all  directions.     He  stated  that  as  a  rule  nerve 
functions  return  after  a   period  of  180  to   200  days  and  that  this 
did  not   occur   In  plaintiff's  case.      The  dcctrr  then  produced  a 
plastic  model  representing  the  base   of    the   skull  with  the   7  cervical 
vertebrae.     The  model  was    In  various  colored   plastics  representing 
the  different  areas  of  the  vertebrae.     He  then  proceeded  to  explain 
that  the  section  of  the  model  of   interest,   that   Is  the  ulnar  nerves, 
come   from  portions  of  the    last  A  vortebrae  and   Indicated  their 
position  and  the  manner  In  uhlch  they  leave  the  vertebrae,      ite 
Indicated  the  discs  and  described  their  functions,   explaining  that 
they  are  not  discernible  on  x-rays  and   fallowed  with  a  disc-xxrse 
v?ith  relatlcn  t<    what   on  the  model  vrould  app«ar  on  x-ray  fllra, 
all  the  while  printing  to  the  caodel   to  describe  his  tpstlmcny.     Me 
stated  that   in  his   opinion  the  c^^ndltlon  <-f    "slalntlff 's  neck  was 
permanent  and  he  described   it  as  a  robot   position. 

Defendant  called  an  orthopedic  surgeon  who  had  examined  the 
plaintiff,   first,  at   plaintiff's  roouest  shortly  after  the  accident 
and,   secondly,   at  request   of  the  defendant.     His   findings  were  that 
while   plaintiff  was  not  a  ovallngerer,   that   plaintiff's   injuries 
were  temporary.     He   stated  that   If  he  knew  as   late  as  Seotetnber   1^, 
1961,   of  the  atrophy  In  plaintiff's  artn  and  the   loss   of   sensation 
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In  the   arm  and  hand  and  hc»   knew  thet   the  condition  of   plaintiff's 
npck  had  not   Improved  and  was    In  feet  worse,   that  he  would  have   to 
raake  allciwancRS   for  this   In  hie  oplnltti  and  evaluation  of   plaintiff's 
Injuries* 

Plaintiff   testified  that   lonedlatcly  after  th«>  accident  his 
arms  were  skinned,   hla  h^ad   icxncdiately  started  tc<  swell  and  his 
right   leg  was  hurting  a  little  bit.     Th«t  he  had  a  big  knot  en  the 
right   Bide  of  his  neck  and  head  and  his   neck  and  sh-^lders  comcKonced 
hurting.     H«  was  confined  to  the  hospital   15  days  and  after  x-rays 
was    placed   In  tractlcn  and   ice   packs  applied  to  his   person.      He 
testified  as  tr>  the  pain  and  of  being   In  traction  for  7  or  S  days. 
He  explained  the  tnechanlcs   cf   traction  both  at  the  hospital  and  at 
hone.      He  testified  that  he  was   fitted  with  a  Thonaas  collar    it  the 
hospital  and  to  wearing  It  after  leaving  the  hospital.     Ke  stated 
that  he  did  use  the  tractlonal  device  for  at   least  three  months 
after  his  discharge   from  th^'  hospital  and  that  he   still  wears  the 
collar  vhen  he  can  not  stand  the   pain.      The   last   time  he  wore  the 
cellar  was   on  the  Saturday  prevlfus  to  the   trial.     He  stated  he 
was   In  good  physical  condition  prior  to  the  accident  and  had  no 
difficulty  with  his  avxfB  or   legs.     He  described  the   pain  In  his 
neck,  arms  and  fingers.   In  his  ankle  and  on  the  ball  of  the  foot 
of  his  left   leg.      Prior  to  the  accident  he  was  not   lltnited   In  his 
physical  activity  and  that  he  was  required  to  and  did  heavy  work. 
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AC  the  present  time  his  activities  arc   limited  Insofar  as  phygical 
dexterity  is  concerned.      Me   is   prevented  from  doing  anything   physical 
because  of  the   pain.      He   stated  that  he    is  very  nervous  at  the 
present  tiose,   particularly  when  driving  an  autoaiobile  and  when  he 
attc:npts  t*   turn  his  head  in  either  direction  it  causes  great   pain. 
Ho  testified  to  his    inability  tc   play  with  his  children  and  to 
suffering  considerable  headaches   ianediately  after  the  accident. 
Plaintiff's  wife  testified  as  tc  his  health  and  energy  ^)rior  to  th« 
accident  and  the   personality  change  since.      He  testified  that  he 
returned  tc  work  en  a  part   tione  basis  about   5   or  6  weeks  after  th« 
accident  and  returned  on  a  full  tina  basis  about  3  mcjnths  thereafter. 
That  he   is  a  manager   of  the  elevator,   part   owner   of   the  company, 
and  receiving  the  same  compensation  he  received  prior  to  tha   accident. 
That  he  suffered  nc  wage   loss.     The  record  discloses  that  plaintiff's 
medical  expenses  were  $831.87. 

Defendant  complains   cf   the  use  of  the   plastic  toodel  by  one   of 
plaintiff's  doctors  and  the   introduction  of   the  cervical  collar 
and  traction  harneae  intc  the  evidence.      As  we  have  previously 
stated,   the  use  cf   these  ICe^its  is  within  tivi   trial   court's  discretion. 
it    is  necessary,   therefore,    that  we  examine  the  evidence  to  detertnine 
the  actual  use  made  of  these   items  in  determining  whether  the  court 
erred  in  allowing  plaintiff  to  use  the  exhibits. 

Defendant  can  not  complain  that  a  description  by  the   plaintiff 
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■^r   one   cf  hit  doctors  cf  the  cellar  and  harness  would  not  be 
admissible  testirecny  and   fcr  this  reason  we  can  net  give  o^rit   to 
her  claim  that  the  aere  display  cf  these   itesis  themselves  would  be 
prejudicial.   So  far  as  we   are  able   tc  ascertain,   these   iteros  were 
placed  into  evidence  and  identified  as   the   Itens  used  by  plaintiff 
and  described  by  him  in  his   treat.-nent.     In  sh:irt,  while  they  ijay 
have  had  "no  probative  value"   they  rnust   be  said  tc  have   been  used 
BM»rely  "as  a  visual  aid   in  ccnprehending  the  verbal  testimony 
of  a  witness".      It   dr.es  net  appear  that  the   objects  were  used  for 
dramatic  effect   cr  emctional  appeal  and  we  therefore  hold  that  there 
was  no  error  coataltted   in  allowing  the  collar  and  harness   into 
the  evidence. 

The  court   is  also  of  the   opinion  that  there  was  nc  errcr 
cctnmitted   in  permitting  plaintiff's  doctors  to  use  the   plastic 
juodel.     The  testtmcny  was  that  the  doctor   indicated  on  the  aiodal 
the   Iccsticn   of  the  nerve    involved  and  discussed  ether  matters 
before  the   jury  describing  such   things  as   the  vertebraa,   discs, 
and  nerve  distribution.     We    osrcfive   that   it   is  extreuely  difficult 
for  persons  net  acquainted  with  anatocny  tc  obtain  a  visual   picture 
frcai  testlcncny  concerning  th?  spine,     ^ere  there  wa£   an  alleged 
neck  Invclveiient.     Testimony  on  direct  and  cross  went  to  the  possible 
fracture  cf  vertebrae,  disc   Invclvetnant  and  the  delicacy  of  surgery 
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in  Che   area  and  a  oayriad   of   technical  terras.      It  would  Aopear 
chat  the  use   of   the  cnodel  helped  explain  a  highly  complex  probles. 
The  use  of   the  model  was  restricted  by  the   lower  court   for  the 
purpose  of  showing  the  origin  of  the  ulnar  nerve.      It   is  also 
noted  that  defendant's   objection  to  tiie  use   cf  the   aiodel  was   based 
on  no  sufficient  foundation  and  during  the  course  of  its  use  during 
the  trial  defendant's   only  objection  was   on  the   basis  that  a  partic- 
ular question  was   leading,      usfendant  has  not  pursued  her  tbjectlon 
to  the   lack  of    proper  foundation,      it  appears  from  the  record   that 
the  model's  use  was  slight  and  served  as  a  visual  aid  to  the   jury 
in  coQAprehending  the  verbal  testimony.     We  are  unable   tc  see  where 
it  was  put  to  any  use  that  was  either  calculated  to  or  which  might 
mislead  the  jury,   nor  can  we  see  where  it  was  used  for  dramatic  effect 
and  emotional  appeal   only.     W©  therefore  conclude  that  the   lower 
court  did  net  err   in  permitting  the   use  of   the   plastic  m^-del. 

Defendant  next  contends  that  the  court  erred   in  giving  certain 
instructions  relating  to  damages.      The  record  fails  to  show,  however, 
that  defendant  raised  the  question  on  post   trial  motion,  therefore 
it  can  not  be  raised  for  the  first  time   on  appeal.      It   Is  not 
sufficient  that  she  a^y  have   objected  to  the  giving  of   the  same 
during  the  conference   en   instructions,   but   If  error  were  coaanltced 
it   is  necessary  that   It  be  raised  and  the   lower  ccAirt  afforded  an 
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opportunity  to  correct  Its  error,  If  any,  by  a  post  trial  motion, 

Rvan  V.  Mens on.  33  III.  App.  2d  406,  179  N.E.  ?d  449.    In  any 

event  ve  do  net  feel  the  instruction  erroneous .   It  was  extracted 

verbatim  from  Illinois  Pattern  Instructions  and  was  applicable  to 

the  case  at  bar. 

The  final  contention  of  the  defendant  Is  that  the  verdict  of 

the  jury  was  excessive.   In  Ford  v,  Friel^  330  111.  App.  136, 

70  N.E.  2d  626,  the  court  said: 

"This  court  has  been  called  upon  many  times  to 
determine  whether  a  verdict  under  a  given  state  of 
facts  was  excessive.  The  decline  in  the  purchasing 
power  of  money  has  frequently  been  considered  in 
determining  the  question.  .  .   The  question  of  damages 
is  peculiarly  one  of  fact  for  the  jury,  and  where  the 
jury  has  been  correctly  instructed  upon  the  measure  of 
datioage,  and  it  Is  not  claimed  nor  shown  that  the  size 
of  the  verdict  clearly  indicates  it  was  the  result  of 
prejudice  or  passim  on  the  part  of  the  jury,  the 
award  should  not  be  disturbed  upon  review.  .  . 

"In  no  case  will  the  scales  of  justice  balance, 
when  injuries,  pain  and  suffering  are  placed  upon 
the  one  side  and  monetary  compensation  upon  the  other.  .. 

In  S^mlth  v.  Illinois  Cent.  R.  Co..  343  III.  App.  at  page  612, 

99  N.E.  2d  at  page  726,  the  court  said: 

"The  question  of  damages  to  be  assessed  In  this 
kind  of  a  case  Is  one  of  fact  for  the  jury.  .  , 
There  Is  nothing  In  the  record  which  would  justify  a 
conclusion  that  the  jury's  finding  cf  damages  was 
against  the  manifest  weight  of  the  evidence. 

"We  are  asked  to  find  that  the  assessment  was 
excessive.   We  need  not  cite  authority  for  the  statement 
that  we  must  consider  the  fact  that  this  verdict  reflects 
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an  inflationary  period  in  our  economy.   The  question 
of  excessiveness  is  not  to  be  determined  by  what  we 
as  judges  think  the  damages  should  have  been.   The 
question  is  t^ether  reasonable  men  might  differ  in 
their  answers  to  the  question.  .  .   Because  we  think 
reasonable  men  might  differ  on  this  question,  we  cannot 
say  that  the  jury  was  moved  by  passion." 

The  evidence  in  this  case  tended  to  prove  considerable  patn 
and  suffering  and  reasonable  expectation  that  such  pain  and  suffer- 
ing would  persist  In  the  future  unless  risky  surgical  intervention 
was  attempted  and  the  pcsslbility  of  successful  stjrgery  was  not 
very  good.   While  it  is  true  that  the  oaln  and  suffering  might 
well  abate  and  freedom  of  movement  return,  yet  the  evidence  was 
at  best  conflicting  on  this  subject.   It  was  for  the  jury  to 
determine  from  the  evidence  produced  by  both  sides  whether  this  in- 
jury was  permanent  cr  of  a  temporary  nature. 

Defendant  complains  that  plaintiff  sustained  no  loss  of  wages 
in  her  argument  that  the  verdict  is  excessive.   I'iatters  of  this 
nature  should  not  as  a  matter  of  law  be  held  against  the  plaintiff. 
There  is  not  necessarily  a  correlation  between  pain  and  suffering 
and  severe  injury  on  the  one  hand  and  loss  of  wages  on  the  other, 
AS  a  part  of  the  proof  of  the  extent  of  injuries  it  is  not  mandatory 
that  a  claimant  sustain  a  wage  loss.   If  this  were  true,  those  who 
were  less  fortunately  employed  could  net  expect  the  same  justice 
available  to  others.  The  return  cf  plaintiff  to  his  employment 
approximately  5  weeks  after  the  accident  on  ^  ^^^  ^^^   basis  and 
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to  full  time  eroploywnt  3  months  after  the  accident  may  be   a  credit 
to  his  tenacity  and  devotion  to  duty,  rather  than  a  «lgn  of   freedom 
from  pain  and  suffering.      In  any  event    It  was  an  element  that  the 
jury  was  entitled  tc  consider  and  we  can  conclude  only  that  they 
did  take  It   Into  consideration. 

What  the  court  tnay  feel    In  this   Instance  regarding  the  sice 
of   the  verdict   Is  no  aiatter.     We  find  nothing  In  the  record,  and 
this   Includes  the  size  of  the  verdict,   that   Indicates  the  saaw  was 
predicated  upon  prejudice   or  passion.     -  perusal  of  the   Instructions 
discloses  they  were  correct  and  no  error  committed  In  giving  the 

same . 

For  the  reasons  set  forth  herein  the  judgment  of  the  Circuit 

Court  of  McLean  County  will  be  affirmed. 

Affirmed. 

BEYNOLDS,   F.J.  and  CABfiOLL,   J.,   concur. 


-22- 


bts&    .bllO«>«Tt  9rfa    «i    ^nidjon   ban   «iW      .l«5:;7u,^   ::: 
*'^toffe*'^  "'^•*  ^^  3«afl«i>0t  ©f^^  ni«^»H  rfS^foS  3*«  anr/sba-x  aria  t::*^ 


^/  -" 


Abstract  41    U^3Z1 

IN     THE 

APPELLATE  COUKT  OF   ILLIISOIS 

SBCOND  DlSHilCT  -  Si3C0IiD  DIVISION 

PSBRUAIiY  TfiRM,   A,   D,  1963 


LSfiOY  DANDimAr;D,  ) 

Plaint if f-Appelle«,  j 

J  Appeal  fron  the 

^®«  1  Kankakee  County  Circuit 

)  Court/,  l.'o.  33208. 

ELLSWORTH  LOMC,  j  ""^    .     «•  j>j)-cvo. 

Defendant -Appellant,  |  COIGOLIDATED  CASE3, 

fiDWAF.D  SCFKELL,  dA/a  I  ffi?lof^?nnrtv  rirH-tHt 

•^nHMEiTiq  fuf^Y  (  i^vankarcoe  Lour.ty  circuit 

oCHl-iBLL'S*  i)AJ...l,  ]  Court,  No,  32677. 

Plain tiff- Appellee,  ) 

ELLS\«)r.TH  L0J3G,  i 

Defendant-Appellant •  \ 


CROW,  J» 

7hi3  is  an  appeal  by  the  defendant,   ELlaworth  Lonf,   frofa 
judfPieata  in  favor  of  Leroy  Dandurand  and  Edward  Schnell,  plain- 
tiffs, for  $7750»00  and  $1711,04,  respectively,  in  these  consol- 
idated cases  in  the  Circuit  Court  of  Kankakee  County,   f rowing  out 
of  an  autonobile  collision*     The  complaint  of  Dandurand  alleges 
personal  injuries  and  the  coaplaint  of  Schnell  allepea  property 
damages.     The  verdicts  of  the  jury  were  for  the  plaintiffs,     Ihe 
defendant's  post  trial  raotion  for  jud£.Tient  notwithstauidinf  the 
verdict,  or  for  new  trial  was  denied.     Ho  questions  are  raised  on 
the  pleadinfo,      i"he  defendaJit  clains  the  Trial  Court  cotaciitted  re- 
versible error  in  the  following  respects:     (1)  rave  over  the  de- 
fendant's objection,  the  plaintiffs'  instructions  14,  15,  and  17; 
and  (2)   failed  to  (ive  the  defendant's  instructions  12  and  13. 
The  plaintiffs  ur^e  that  the  jury  was  properly  instructed  and  there 
was  no  enx)r  in  givinf  or  refusing  the  forepjing  instructions. 
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The  conplalnt  of  each  plaintiff  ia  substantially  the  sane  so 
far  as  caaterial*  exoept  that  of  Daiiduraad  is  for  personal  injuries, 
and  that  of  Schnell  ia  for  propez*ty  damages  to  his  truck  and  its 
contents*     The  complaint  of  Dandura::;d  alleges  thats     on  June  13* 
195d  about  7:30  a<«in.  he  was  the  driver  of  a  1955  Ford  truck  with  a 
milk  txnick  body,  delivarinf  dairy  products  to  customers  in  Kankakee 
County,  as  an  enipi<^/ee  of  Edward  Schnell,  d/b/a  3chixell«s  Dairy, 
owner  of  the  truck.     The  pLaiiitiff,  proceodinfr  westerly  on  a  travel 
road,  stopped  at  the  intersection  of  that  road  and  U»  S*  Route  Ko« 
45,  a  two-lane  co: terete  hifhway  ruijiing-  in  a  north  a^id  south  direc- 
tion and  intersecting  the  travel  road  at  rifht  an/les,  and,  after 
stoppinr  at  the  east  side  of  that  intersection,   he  proceeded  west- 
erly across  U.  3*  45  with  headlifhts  lighted,  and  the  truck  was 
struck  by  the  vehicle  drivoi  by  the  defendant.     On  that  date  the 
defendant  was  possessed  of  a  Chrysler  automobile  which  he  was 
driving  in  a  southerly  direction  on  U,  S*  45  approachini'  the  fore- 
going intersection.     A  storm  was  approaching  and  it  was  unusually 
dark  and  viecesaary  for  motor  vehicles  upai  the  hirhways  to  have  head- 
lights lifhted,  and  the  defendant  did  not  have  headlights  burninr 
upon  his  vehicle.     It  becasie  the  duty  of  the  defendant  to  operate  his 
automobile  with  ordinary  care  and  diligence  and  to  have  due  rerard 
for  the  rig^hts  and  safety  of  all  persons  ar^d  property  rifhtfully  on 
the  highway  including:  the  plaintiff  and  the  truck  operated  by  hira. 
The  plaintiff  was  in  the  exercise  of  due  care  a;id  caution  for  his 
ow)i  safety  and  the  safety  of  his  niotor  vehicle.     Hie  defendant  dis- 
regarded his  duty,  neglife-eutly  ran  into  the  rear  end  of  the  plain- 
tiff's aotor  truck  as  it  proceeded  westerly  across  the  intersection, 
and  the  motor  vehicle  of  the  defendant  struck  the  plaintiff's  truck 
with  such  force  and  violence  it  turned  the  truck  over,   thereby  ser- 
iously and  i)ert3aaently  injuring   the  plaintiff.     The  defendant  was 
fuilty  of  one  or  more  of  the  followinfr  ne^lifent   acts  or  oiaissions: 
(a)  operated  his  vehicle  at  a  speed  £reater  than  reasonable  and 
proper  havinf,  regard  to  traffic  conditions  and  the  use  of  the  hifhway. 
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BO  as  to  endanger  the  person  of  the  plaintiff,  in  violation  of 
Section  49  of  the  U«  A*  K«  T.  of  Illinois;   (b)  operated  his  vehicle 
without  brakes  adequate  to  coutziol  the  noveioeat  of  and  to  stop  and 
hold  the  vehicle,   in  violation  of  Section  114  of  the  U*  A«  K«   T*  of 
Illinoifij   (c)  failed  to  keep  his  vshicle  under  proper  or  sufficient 
co"trolj    (d)   failed  to  keep  a  rood  atid  proper  iock-out   for  vehicles 
lawfully  croK»i»if   the  hlchway;   («)  failed  to  atop  his  vehicle  be- 
fore it    collided  with  the  pOL*l'itltt'»g  tr«.ick  evei  nhourh  the  truck 
being  operated  by  the  plaintiff  had  proceeded  almost  completely 
throii^h  the  interaectiojij   (f)  failed  lo  yield  the  rif:ht-cf-v»ay  to 
the  plaintiff's  tnack  even  twugjii  his  truck  had  entered  the  in- 
teraectioj  airid  had  pass«u  throucii  the  greater  paiH-  of  the  interaec- 
tlon  before  the  vehicle  of  tlie  defendant  had  entered  the  intersection, 
contr-iry  to  section  6$  of  the  U.  A,  H,  T  of  Illinois j    (r)   failed  to 
lifht  tho  headlights  upon  his  vehicle  so  as  to  make  his  vehicle  vis- 
ible to  other  drivers  o  ;  the  hif,hwe^  at  a  tine  ^hen  it  was  vir.unr'ally 
dark  and  hasardoun  to  oper-xto  hir,  vehicle  viithout  headlifhts;    (h) 
failed  to  do  anytvhlng  l-i  the  operfttlors  of  his  vehicle  to  avoid 
collision  with  the  track  operated  by  tho  plaintiff  whon  dan rer  of  a 
collision  was  Imminent  av:d  known  tc  the  defendant,     Aa  a  direct  and 
proxiraatQ  ref}<ilt,  the  defendant's  vehicle  collided  with  tho  rear  of 
the  tinick  oif)erated  b^'  DaJKtiirand,  cauaed  it  t^  upset,  and  dajnaged  the 
truck  aad  its  conte     b  and  injured  th«  plaintiff  Dandi-irand, 

The  answer  of  tha  defendant  adnita  that  o'l  Jtine  13,  I95d,  the 
plaintiff  Dandtsrand  was  the  driver  of  a  1955  Ford  trijck  equipped,  with 
a  -al.lk  tntck  body,  -I's  an  enployeo  of  Edward  3chnell,  d/b/a,  Schnell's 
Dairy,  ovr-.er  of  tho  tnich.     It  denies  that  the  truck  belnr  operated 
by  the  plaintiff  stepped  at  the  Intersection  of  the  foreroiny  road 
a^d  '!•  S,  L^t  a^^d  that  the  tr^tck  had  headlifhts  lirhted  vrherr  It  was 
struck  by  the  defendant.     It  adraits  that  on  June  13,   1953,  at  about 
7j30  a.m.,  the  de-fGndai^t  was  possessed  of  a  Chrysler  autorxMle 
*^ich  he  was  then  drivinr  south  on  U«  S.  45  approaching  the  for»- 
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going  Intersection,  but  deriies  that  it  waa  unusually  daric  or  viai- 
bility  was  unusually  limited  and  denies  that  it  wao  necessary  for 
motor  vehicles  to  have  headlights  lirhted.     It  denies  that  the 
plaintiff  was  rightfully  upon  the  hi£:hv/ay*     It  denies  that  the 
plaintiff  v#as  in  the  exercise  of  due  care  and  caution  for  his  own 
safety  and  the  safety  of  his  motor  vehicle.     It  denies  that  the  de- 
fendant nef^irently  ran  into  the  reui*  «nd  of  the  plaintiff's  truck, 
seriously  and  pemanently  injuring  the  plaintiff.     It  denies  that  the 
defendant  v/as  cmilty  of  a^ny  nerlirent  acts  or  onissions  and  denies 
that  the  defendant  was  guilty  of  any  of  the  ne^Lirsnt  acts  or  omissions 
allsred  in  i^tra^raphs  Sa  throuih  &i  of  the  compilaint.     It  denies 
that  as  a  direct  and  proximate  result  of  one  or  nore  of  those  acts 
of  nerlil'Snce  or  ornissions  the  plaintiff  Schnell's  truck  was  damaged, 
its  contents  were  destroyed,  or  the  porson  of  the  plaintiff  Dandurand 
was  injured.     It  denies  the  injuries  of  the  plaintiff  allefed  in  the 
complaint  and  denies  that  any  of  the  injuries  in  fact  existinj;^  were 
proxinately  caused  by  aj^iy  act  of  nefllgence  or  omission  of  the  de- 
fendant* 

Hi©  only  witnesses  presient  at  the  time  of  the  collision  '^^re 
the  plaintiff  Dandurand  and  the  defendant  Long  and  the  defendant's 
wife,  Lillian,  who  was  a  paassn^^er  In  his  car  at  the  tlrae. 

Th©  plaintiff  Dandurand  testified  that  he  had  beer.^.  drlvlnr  a 
milk  truck  In  the  rural  area  around  Jtoteno  for  the  plaintiff, 
Schnell,  for  7  to  10  years  prior  to  the  accident.     On  the  morning 
of  the  accident  he  had  started  at  2:30  a.m.,  and  a  little  before 
7j30  a.m.  he  itsjade  a  dalivery  at  the  Milton  Knoop  fanateuse,  350  to 
400  feet  east  of  the  intersection  where  the  accident  occurred.     From 
the  Knoop  house  he  proceeded  west  on  the  gravel  road  toward  Route  45, 
with  his  headlifhts  on  low  beam  and  at  a  rate  of  7  to  d  miles  per 
hour  —  not  over  10  ailes  per  hour.     As  he  observed  the  conditions 
of  visibility,  "it  was  very  dark  -  just  like  10  o'clock  at  nifht" 
and  you  could  not  see  an  unll£jht.ed  object  niore  than  d  or  10  feet 
at  taost.     He  had,  he  said,  just  put  his  windshield  wipers  on.     His 
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visibility  throu/rh  th«  window  pax^s  of  th«  doors  of  the  truck  was 
clear*     He  did  observe  that  there  was  a  storm  approaching  froa 
the  southwest*     He  said  he  stopped  at  the  "SIDP**  si|-n  for  Route 
45  which  was  7  to  9  foet  from  the  paveraent  of  noute  45  and  looked 
i:i  both  directions*  seeing  no  traffic  from  the  south,  and  seeinir 
sooe  headlifjits  froca  the  north*     Those  headlights  froni  the  north 
he  judfed  to  be  "high  headli^^ihts"  at  the  Malletney  Creek  bridfe 
about  a  qxxarter  of  a  rails  away   (actually  one-half  nile)  and  they 
turned  out  to  be  those  of  the  Victory  bus  which  he  usually  saw  at 
that  time  in  that  area  and  which  usually  was  the  only  traffic  at 
that  ticse*     Ho  could  tell  the  li^Ms  were  "hifrh"  fron  •♦the  variation 
of  how  they  set  on  the  voliiclo  cotainfr."     Hov/ever,  he  could  see  no 
vehicle  coming  froti  the  rtoi-th  on  Route  45  ahead  of  the  bus  and  saw 
no  headlif:ht8  ahead  of  the  bus*     Ho  uaw  the  stop  sij^n  as  he  came  up 
to  Route  45  when  about  20  feet  av;ay  and  had  his  lirhtg  been  in  the 
up  position  he  could  have  seen  it  but  little  farther*     Althoufh  he 
had  stated  earlier  that  it  waa  foftfy,  he  later  said  that  it  wasn't 
fot'^T  but   Just  a  misty  rain  and  the  only  inpediraent  to  his  vision 
was  the  darkness*     His  approach  to  the  stop  sij^i  had  been  very 
slow  and  he  could  have  stopped  almost  instantly.     As  Dandurand  drove 
across  Route  45*  he  got  all  the  \tay  acros£j  the  pavement  except  the 
rear  17-13  inches  of  the  track  ha  was  drivin^^  was  struck  by  the 
automobile  driven  by  the  defenda^it  Long,  whose  automobile  he  was  not 
sure  he  had  se^i  before  this  impact*     The  Lon/r  car  had  no  lifhts  on* 
The  truck  was  tunned  over*     He  was  thrown  thre^v  the  windshield*     He 
went  to  the  Long  car  afterwards*     It  was  sitting  on  the  hi^rhway 
where  the  L'apact  v^as*     Several  persons  were  at  the  scene  shortly 
afterwards*     He  had  no  conversation  with  Hr*  or  Mrs.  Lonf*     All  the 
vehicles  he'd  .Tict  tliat  i!»rain£-  had  lifhts  on  except  the  Lonf   car. 
It  rained  hard  shortly  afterwards*     'ihe  truck  weirhed  7^60  pounds 
empty  and  there  was  2  to  3  tons  of  milk  ccMitonts*     In  a  conversation 
afterwards  with  the  State  Police  Officer  who  had  arrived,  Lonr  said 
he  had  not  had  his  lights  on,  a^id  Ump  said  O^ndurand  had  stopped 
at  the  intersection  and  did  have  his  headlights  on*     He  tuz*ned  off 
the  truck  headlifhta  a  good  half-hour  after  the  accident.     Several 
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wltn«««cCf  in  varyinf:  reapecte  and  d^rroes,  supported  the  plaintiff 
Dandurand^B  version  of  the  circuostances  existinf  at  or  shortly 
after  the  tiitie  of  the  accident. 

The  defendant  Lonr  testified  that  the  weather  was  sun  shiny  and 
cloudy  intermittently.     Visibility  was  pood.     He  was  driving:  45-50 
m«p,h»     He  noticed  no  atorni  caaini:  up  before  the  accident.     He  did 
not  have  hia  lights  on.     Another  car  passing  hin  had  no  lights  on. 

After  he  passed  the  I^^leny  Creek  Bridge  he  noticed  the  plaintiffs' 

vehicle   coming  from  the   left   or  east,    moving  west.      The   plaintiffs* 
track  was  about  3CX)  feet  east  of  the  intersection  when  Lonir  claitas 

to  have  first  seen  it  and  Lout  was  about  700  feet  from  the  intersec- 
tion at  that  time.     He  continued  to  observe  the  truck,     Lonf  says 
that  the  plaint  if  fs«  truck  was  driven  alonp  in  a  normal  manner  a^id 
as  the  truck  approached  the  stop  sign  it  slowed  down,     Lonf  first 
said  that  the  truck  did  not  cone  to  a  coraplete  stop  but  on  cross- 
examination  admitted  that  the  truck  started  alowine  up  100-150  feet 
away  from  the  stop  8,im»  and  that  it  slowed  down  to  probably  2  miles 
per  hour.     The  defendant  also  said  "It  raight  have  been  possible  for 
him  to  actually  stop  for  an  instant  and  then  proceed, »     At  the  tin» 
the  plaintiffs'  truck  induced  to  its  slowest  speed  it  was  conpletcly 
off  the  hifhway  to  tlie  east  and  the  defendant  was  proceedi nr  south 
on  Route  45  about  45  ci»p»h,  about  50  f«et   (he  said)  frora  the  inter- 
section,    Lont;  further  said  that  at  45-50  ni,p,h,  on  dry  pavenent  he 
could  stop  his  car  in  iOO-150  feet.     The  defendant  didn't  '<now  whether 
he  slid  the  wheels  of  his  oar  by  braking  or  not  but  stated  he  did  not 
turn  the  wheel  of  his  car  In  either  direction  from  that  moment.     He 
put  his  foot  on  th®  bralce.     He  blew  the  horn,     Ihe  brakes  weire  in  rood 
\iOTktng  order.     Police  Officer  Just  was  unable  to  detect  any  skid 
marks  on  th©  pavenient  frora  the  defendant's  car.     The  defendant  was 
lilcewise  supported,  in  varying  respects  and  degrees,  by  the  tostioony 
of  several  witnesses  in  his  b«half  as  to  the  circumstances  at  the 
tijTj©  of  the  accident,  or  shortly  thereafter.     Lon?  said  the  concrete 
on  Route  45  v?as  lB»-20'  wide,   there  was  an  additional  20'  from  the 
east  Sid©  of  the  pavenet^.t  to  the  east  line  of  the  hirhway,  and  the 
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STOP  sirn  was  further  ©aat  of  th*  eaat  liae  of  the  highway.     H« 
wonild  not  aay  the  plai-itifx*»s  headlights  wera  not  llrhtad  as  ha 
approachad  the  intersection.     At  the  point  of  impact  he  waa  in  the 
right  hand   (waat)  laJie  of  iioute  45»   Just  about  0:1  the   intersection 
or  ready  to  £0  through  it*     Hia  car  struck  the  truck  toward  the 
back  end.     He  saya  Dandurand  afterwards  said  he  could  not  see, 
the  windows  were  steaaed  up.     Sona  paasars-by  wore  presant  after- 
wards. 

The  only  additional  natters  that  may  be  noted  in  the  testiiioay 
of  Lillian  Long,  the  defendant's  wife,  the  only  other  witnoso  pres- 
ent at  the  time,  are!     She  said  it  was  not  real  lifht,  but  it   was 
not  dark,     Dandurand  did  not  stop  at  the  intersection.     The  sun  was 
not  real  bright.     She  saw  no  vehicles  on  Route  45  which  had  head- 
li^'hts  on,     Dandurand  slowed  to  5-10  iTj.p.h,  or  less  at  the  inter- 
section.    It  was  not  dark,  and  it  v,'as  not  the  brightest   day  either. 

The  defendant's  refuaed  Instnictions  12  and  13  'fjre  identical 
except  one  was  in  respect  to  the  plaintiff  Dandurand  and  the  other 
was  in  reapect  to  the  plaintiff  Schnell.     instruction  12,   fox-  ex- 
ample, was  as  fellows  J 

♦*If  ^-ou  believe  from  the  evidence  that  at  the  time  and 
place  in  question,   tho  plaintiff  ua'^durar.d  was  nerlifsnt 
and  that  such  nefliteace  on  his  part  proxinutely  contrib- 
uted to  cause  tht^  allafed  acclde'-.t,   then  you  are  instructed 
that  he  caiinot  recover  in  this  oaso,    irrespective  o~   -./^ether 
you  believe  the  defenda^it  T'^as  or  was  not   nclirent." 

The  plaintiff's  Instruction  Ik,  ifhich  was  given,   and  to  which 

tlie  defendant  objected,  was  as  follo-v/sj 

"The  plaintiff,  Leroy  i*a;idurand,  clairas  that  he  was  in- 
jured labile  exercisinr  ordinary  care,   and  that  tho  de- 
fendant vias  -^erlij  ont  in  one  or  nore  of  the  follo\#inr 
respects: 

1.  The  defendant  operated  his  motor  vehicle  at  a  rate 
of  speod  rreater  than  vjas  reasonable  and  proper,   havinr 
regard  to  traffic  conditions  aj-»d  the  use  of  the  highway. 

2.  The  defendant  operated  his  jnotcr  vehicle  without 
brakes  adequate  to  control  the  movenent  of,   and  stop, 
and  hold  said  motor  vehicle, 

3.  The  defendant  failed  to  keep  his  raotor  vehicle  under 
proper  or  sufficient  control. 
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4*     The  defendant  failed  to  3'"l©ld  ^he  rlfht  of  way  to 
the  motor  truck  driven  by  the  Plaintiff,  Ler6y  Dindurand, 
even  thou/Ji  the  aaid  motor  truck  had  entered  the  in**r- 
aectioti  froca  an  intersectlrii:  h±irh\my  and  had  pasoed 
tlir-curh  tlie  Ki-eater  portion  of  aaid  Intersection  before 
the  vehicle  of  t!ie  dofondiyit  entered  into  said  in';er- 
seotion* 

5,      iT;o  dei'cridaiit  failed  to  llfht  the  headlirhta  upor; 
his  MCtor  vehicle  ao  ua  to  i.iake  his  vehicle  visible  to 
other  drivers  upon  the  hi^^hway  at  a  titie  when  It  wan 
unucually  daric  and  hasjardoua  to  operate  his  motor  vehicle 
without  headlifhts  baruiii^, 

6»     Vhe  defendant  failed  to  do  anything   whatsoever  in 
the  operation  of  hie  tiotor  vehicle  to  avoid  collision 
with  the  laotor  truck  driver^  by  the  plaintiff,  Leroy 
Daiidijrand,  when  dan^'er  of  a  colliaion  waa  inraine?it   and 
knowti  to  the  defsuixdant* 

Tha  piai^iitiff ,  Leroy  iSaudura.vd,  further  ciairaa  that  one 
or  jTjore  of  the  foj.'egoini'.  was  clia  proxisnate  cause  of  his 
injuries. 

The  defeiiuoiit  deaieu  limt  h&  was  gitilty  of  «H>llroice  in 
doinf  any  of  tlit  talj^ia  clai.vi&d  by  tho  plaintiff,   Leno/ 
Datiduxuiid,  &ii<i  deuias  tliat  the  plaintiff  was  in  the  ex- 
ercise of  ordir^iiy  care. 

The  defendart  fui^tlier  de.iieo  tiiat  plaiJitiff  was  injured,* 
The  plaintiff's  In8tr\tction  15,  to  which  the  defendant  also  ob- 
jected, was  similiir  to  the  plaintiff's  Hth,  except   it  applied  to 
the  plaintiff  Schnell* 

The  ]^alntiff«3  Inatractioii  17,  which  was  elven,   and  to  which 
the  defendant  objected,  was  aa  follows; 

"If  yoii  fiiid  fi"Ota  the  evidojvce  tJiat  Leroy  Uanduraiid 
stoppe*:!  the  ti-uci;  Im  viuu  drivitij.,  near  Uie  east  rlFht- 
of-way  lino  of  iloule  4>  a;id  i.liat  at  the  tii;ie  he  started 
to  01*093  Route  45 1  veiiicle  traffic  ou  itoute  /i.5  was  at 
such  a  dista.ic®  froi.j  tl'i©  iriteraoctio:.  that   ii  would  not, 
if  drivon  at  a  re>i3onablo  speed,  iiave  reached  the  inter* 
sectio^t  before  Leroy  Dandurf»ad,    if  drlvinr  '.dth  ordinary 
care,  vxjultJ  have  02x3  seed  the  intersection,  then  you  are 
instructed  that  Leroy  Hauiurai'-d  ha.d  the  rif  ht  -  of --vay." 

The  forepolnf  are  the  defendarit's  refused  Instructions  and 
plaintiffs'  given  instruct lo.ts  which  the  defend.v*  urie*  are  rever- 
sible erz'or* 

As  to  the  defendant '3  refused  Instr-uctic  is  12  and  13,  relat- 
ing to  contributory  neglii;:suce,  tlie  defendant  urines  that  tiie  refus- 
al thereof  left  the  juxy  uninstructed  on  the  sirntf icance  of  con- 
tributory nerlirence  en  th«5  piirt  of  thn  plaintiff,  if  provad,  • 
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that  the  jury  was  not  Infomed  that  contrtbutoiy    neplirencfj.  If  so 

found,  ohould  have  an  effect  on  their  verdict,     ITioae  particular 

propoDOd  inal^ructlons  are  not  in  Illinoia  Pattern  Jury  Instrvntione. 

That,  in  Itself,  nifht,  of  course,  not  neceaearlly  preclude  their 

beiar  fiven,   if  otherwise  proper,   appropriate,   in  conformity  with 

Supreme  Court  Rule  25-1  (a),  and  If  net  otherwise  covered  >y  aorie 

other  instruction,  but  that  they  are  not  In  I.P.I.  Is  a  factor  of 

some  Initial  stpnJ.floauco,     Peyond  that,  we  believe  the  jury  was 

adeqViately  iitstructed  on  contributory  neclifOJice  and  the  aitTiificance 

thereof,   if  p^^ovod,  by  the  pJ.aintiffs»  riven  Instniction  3,  and  the 

defendant's  given  Instsructions  d,  10,  11,  U,  16,  and  17,  oonaiderlnf 

all  the  instructions  as  a  series. 

The  plaint if fa'  given  laatructlon  3  was I 

"It  is  the  duty  of  every  driver  of  a  vehicle  usinir  a  pub- 
11®.  hifhway  '«-o  exercls©  ordiriary  care  at  all  tijiies  to 
avoid  pllci:i£  hiaself  ^^r  other?  in  danrer  a^id  to  exercise 
ordinary  care  at  all  tlraos  to  avoid  a  collision," 

The  defendant's  given  Instruction  t  v&e; 

"VJhen  I  use  tlio  ;.'ords  'ordinary  care',  I  iriean  the  care  a 
reasonably  caareful  perao;    v»uid  use  ur^der  circupstances 
Binllar  to  thoce  shown-  by  the  eviderce.     Itie  law  does  not 
say  how  a  x-easo'iHbiy  carei'ul  per&ou  woula  9ic<.  under  those 
circumstances.     Yhat  in  for  you  l.o  decide, « 

The  defendant 'r  flvet:   Inatjv.ction  10  was? 

"IL  v/as  the  duty  of  the  plaintiff,  before  and  at  the  tine 
of  the  occurrerice  to  use  ordiiiciry  car©  for  hia  own  saj'ety 
and  the  safety  of  hia  property, »» 

The  defendaj-t's  clv«v\  Inst joict ion  11  was: 

"Wliea  I  use  tlie  ejcpx^sssion  'ccatrlbutory  vierlire?-c;e», 
I  mean  neglifeuce  on  the  part  of  either  plaintiff  that 
proxiraat^ely  coatributed  to  cau&e  the  allered  injury  or 
property  ojM'iclI^*** 

The  defendant's  given  Instructiofi  I4  set  forth  tlie  rifhv  of  wiy 

statute  as  to  throuch  hichiiajTJ  and  coacludod  by  saying : 

•*If  yt)u  decide  x.hat  a  paxn^y  violated  t^he  statute  on  the 
occasion  in  question,  then  you  nay  consider  that  fact 
tof;«ther  with  all  the  ot.i»«r  facta  mni  cia'cuaisTL-arcea  iri 
evidence  iri  deteraininr  v;hether  or  not  a.  party  vvaa  con- 
tributorily  nefligent  before  and  at  the  tliae  of  the 
occvirrence," 
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The  daferidant**  girBn  luatructions  16  and  17  w«r«  thi 

except  16  related  to  the  plaintiff  Schnell  and  17  related  to  the 

plaintiff  Dandurand,     Inat ruction     17,  .for  exanple,  vhbz 

"The  plaintiff  Dandm^aid  haa  the  biu*den  of  provir4(   each  of 
the  follovdjnf:  propoaitioaa: 

First,  that  the  aaid  plaintiff  before  and  at  the  time  of 
•    the  occurro:ice  was  Xisiri,:  orlinary  care  for  his  own  safety. 

Second,  that  the  dafeada-it  Ellsworth  Loni'  acted,  or  failed 
to  act  in  one  of  the  ways  dal^-ied  by  the  plai-itiff  aa 
stated  to  you  in  these  iastmictioaa  and  tliat  in  so  acting, 
or  failiaf  to  act,  the  defendant  waa  negligent. 

Third,  that  aaid  plaintiff  was  injured. 

Fourth,  that  the  ne^lifence  of  the  defendant  was  a  prox- 
laaic  CciUi-e  of  tlie  injury  to  said  plui-itiff. 

If  you  find  fron  your  consideration  of  all  the  evideace 
that  each  of  those  propositioas  has  been  proved,   then  your 
verdict  should  be  for  the  said  plaititlff,  but,   if,  on  the 
other  hand,  you  fiad  fror.i  your  consideration  of  all  the 
evidence  that  a;iy  cf  these  prepositions  has  not  been 
proved,  thei  your  verdict  snould  be  for  the  defendant.** 

As  the  defendant  sufigests,  where,  in  a  particular  case,  evi- 
dence (of  habits  of  due  care)  is  properly  admitted  the  party  may 
have  a  right  to  have  the  Jury  instructed  on  the  consideration  to  be 
fiven  it:     ZELhEil  etc.  v.   DUiiHAlI  (1962)   33  111.  App.    (2)   273;  and 
every  party  has  the  ri/'ht  to  have  the  law  applicable  to  his  caae 
stated  fairly,   clearly,   distinctly,  and  conveyed  to  the  Jury  with 
substantial  accuracy  so  that  the  Jury  ciay  rxt  be  nisled  to  his 
prejudice,  and  to  have  the  Jury  instructed  upon  his  theories  of  re- 
covery or  defense,  if  there  be  evidence  thereof:     SI?:s  v.  C.7.A. 
(1955)  7  111.  App.   (2)  a,  l^^DSLL  e-t  al.  v.  C.T.A.  et  al.  (1961) 
30  111.  App.    (2)   1,   A;?BOIT  V.   CA^g^vAl  TRAVIS POr-TATlO:;  CO.   (1957)   15 
111.  App*   (2)   500.     We  believe,  however,  that  those  principles  were 
coiplied  with  here.     There  was  no  error  in  refusL^if  the  defendant's 
proposed  Instructions  12  and  13 »  ander  the  circuraatances. 

As  to  the  plaintiffs'  given  Instruct ioi^s  14  and  15 #  relatinf 
to  the  isauea,  the  defendant  ur^es  that  they  included  certain 
matters  upon  vdiich  there  was  no  evidence  of  the  allefed  aerlifence 
of  the  defendant,  and  ir;cluded  certain  raattere  not  based  on  appli- 
cable law,  -  pax^icularly  as  to  the  defendant's  rate  of  speed,  as 
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to  his  opeaatiiif  without  brakes  adeqiuite  to  control  the  noverwnt  of, 
and  stop,  and  hold  his  vehicle ,  and  as  to  hie  keeping  hia  vehicle 
under  proper  control,  and  that  the  rofereivje  to  right  of  way  was  not 
in  accord  with  applicable  law,  ar)d  that  the  reference  to  the  defend- 
ant's failing  to  do  anything  v^taoever  to  avoid  the  collision  etc, 
was  net  in  accord  with  applicable  law  but  was  an  exprecsion  of  the 
""last  clear  chance"  doctrine  tfhich  is  i^t  law  in  Illinois. 

The  plaintiffs*  given  Instructions  14  and  15  follow  the  pattern 
prescribed  in  ILLinOI3  PATTSRIt  JUl.Y  I!!3TiiUCnOi;s.  p,  10? .     They  are. 
In  substaiice,  issues  i^is true t ions,  telling  the  jury  what  points  are 
in  controversy  between  the  parties;  the  Conniittee  which  prepared 
I«P,I.  recomionds  that  this  typ®  of  instruction  be  riven,  in  a  clear 
and  concise  raann«r,  succinctly  stated,  without  repetition,  and  with- 
out undue  emphasis,  provided,  of  course,  there  is  suppoi*!  therefor 
in  the  evidence:     I,F.I>.  p.  105-106 >     The  Coiart  was  obliped  to  de- 
fine the  issues  for  the  jury,  tf  requested;  but  all  the  law  pertin- 
ent to  the  issues  in  a  case  need  not  necessarily  be  stated  in  a 
single  instructions     GpgRTZ  v.   a#  /C:U  h-.tf«P-Y.  CO.    (195^)  19  111.  App. 
(2)  261.     These  instructions  were  not  pereriipt.ory!     S!:i'?H  v«  ILL* 
yMM  19^1  ^^^-  ^0*  ^^'  ^*   (3.959)  20  111.  App.   (2)   312.     In  addi- 
tion to  direct  evidence,  circumstantial  evidence  was  competent  here 
and  sometimes  is  .'^re  satisfactory  than  direct  evidence:     31IIJS  y« 
llKIOK   JLUGTRIG  CO.   (1940)   305  lU.  App.  37.     Direct  evidence  of 
neflifonce  (or  due  care)  is  not  always  necessary,  -  there  laay  be 
facts  and  circumstances  froni  which  it  caii  be  reasonably  inferz^ed: 
Gf.  D|SaC  etc.  v>  H.Y.C.  R.R.  C0>   (1944)  323  lU.  App.  221;  Cf. 
PAIITLQI  etc.     v.  G0TI:SCIIAL?C  (1959)  a  lU.  App.    (2)  163.     A  driver 
on  a  preferetitial  highway  does  not  liave  im  absolute  or  unqualified 
right  of  way  that  can  be  asserted  recardless  of  circumstances,  dis- 
taiices,  or  speed;  he  haa  a  duty  to  observe  due  care  ia  approach- 
ing and  crossing  an  Ititersection  and  to  drive  as  a  prudent  person 
would  to  avoid  a  collision  vdien  the  dan^rer  is  discovered  or,  by  the 
exercise  of  reasonable  care,  should  have  been  discovered;  it  is  the 
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function  of  th«  Jxuy  to  dstert^ilao  wliotlMr  tiie  Judgioont  of  thft 
driv«r  on  tho  pr«ferenti«I  hl^rJtivMy  ooiifonned  to  the  ctondarda  of 
th«  reasonable  aiul  prudeiit  taaxii  a.  driver  vdio  does  not  oalntain  a 
proper  lookout  for  traffic  ahead  is  aegll^ent;  if  he  does  nothinr 
to  avoid  a  collision  he  raay^  in  particular  circutristaj;^ceA9  be  neg- 
lireatj     (X^fiNai'^  v^  r-lJU^iSW  (1X>1)  32  ill.  App,   (2)   2U.     The  Jury 
here  had  to  consider  all  the  facts  and  circuristaiices  in  evide')ce« 
both  fzx>m  direct  evidence  a;iid  circuaataMtial  evide:ice.     The  jury  was 
ei.titled  aud  required  to  draw  reasonable  i'lferet^ces^  deductions, 
Aitxd  ooaclusiaiis  from  such  and  frora  the  intendiaents  thereof.     They 
had  to  weifh  the  evidezice*     They  had  to  determine  the  credibility 
of  the  witnesses*     Ihey  resolved  the  issues  of  fact  in  favor  of  the 
plaintiffs*     Ihat  was  within  their  ps'oviiice*     tfe  cannot  say  there  was 
no  competent  evidence,  direct  or  circunstantial,  and  no  reasonable 
inferences  they  could  draw  therefron  to  sustain  their  findlnra  so 
far  as  the  taatters  referred  to  In  tlicse  ixist mictions  are  co.icen.ed* 
And  we  carinot  say  the  references  therein  of  vdiich  the  defendant  com- 
plains are  not  in  accord  with  applicablG  law*     Representative  of  the 
cases  the  defendaJit  refers  to  on  this  are:     JAIiSON.  Pi:  13.  SCOTT  mP 
QO.  V*  CKGO*  RY*  GO.  et  al*   (1923)  309  lU*  346,  KILL  et  al.  v. 
HXLK3   (1941)  309  111.  App.  321,  FK^iS  v.  lUDICA??   (1931)   262  111.  App. 
417,  and  ^4APpj«  etc.  v.  omm^u  (1952)  347  lU.  App.  6,  -  which  we 
do  not  believe  at  variasice  with  our  views. 

As  to  the  plaiiitiffs*  giveii  Instruction  17,  relatijii;  to  rifht 
of  way,  it  should  first  be  observed  that  the  defendant's  f;iven  In- 
struction 14  on  the  subject  of  ritht  of  way  was  as  follov*s: 

"The  court  iastructa  tl^  jury  that  at  the  tine  and  place 
of  the  ocoirrence  in  question,  there  was  in  full  force 
and  effect  the  following  la'wi 

•Illinois  Revised  Statutes  1957,  Chapter  95 K 
Section  167.     Vehicle  enterir.f  through  hirhwa>', 
stop  intersection,  or  stop  crossvialk. 
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(a)  Th«  Department  way  In  its  discretion  and 
whe'i  traffic  conditions  warrant   such  action- 
f:ive  preference  to  traffic  upon  any  of  the 
atato  hi/ hwaye  under  its  JurieJlctio  i.  upon 
which  has  been  coiiStructou  a  durable  hard- 
surfaced  road,  over  traCfl':  crosal ./   or  o;i- 
terlnf  such  hlrhway  by  erecting  appropriate 
atop  ai^-ns  or  stop  lights. 

(b)  ':?:o  di^ix'-or  of  a  vehlclo  shall  stop  as  re- 
quired by  Section  eJ6  of  this  Act    (111,  Rev. 
Stat.  1957,  Ch.  95h,  See.  1^3)   at   the  entrar.ce 
to  a  through  highway  ar.d  shall  yield  the  ri^-ht- 
of-way  to  other  vehicles  vjhlch  iiava  ottered  the 
interaoction  fron  said  through  highway  or  :^iich 
aro  appixjachin^   30  closely  on  said  throufh 
Iii£hy/ay  as  tc  constitute  an  ira.iediate  haaard* 
but  said  driver  haviar  3o  yielded  iiay  proceed 
at  such  tini©  aa  a  safe  interval  occurs.* 

If  you  decide  that  a  pai-^y  violated  the  statute    on  the 
occasio ■;  in  qucEtioii,  then  you  nay  consider  that    fact 
to f other  with  all  the  other  facts  a-nd  circuiastances  in 
evider^ce  ir'.  deterralnin;:  whether  or  not  a  party  wao 
CO  itrtbutorily  nefdigout  befoi^  a^id  at  the  tine  of  the 
occurrence." 

The  defendant  says  the  plai^itlffa*  clvon  Inst  ruction  I7  unduly  re- 
eniphasiaed  the  plaintiffs'  privilege  to  proceed  acrcoa  a  throurh 
highway  v^en  a  safe  iiiterval  occura,  v/ithout  reempJaasiairii'  the  plain- 
tiffs* duty  to  yield  the  right  of  way  to  other  vehicles  approachin/r 
so  cloeely  on  the  throuf;h  highv/ay  as  to  constitute  ar:  imB»diate 
hazai-d.     A  aubatantially  aiiailar  inatructlon  was  held  not  to  be 
erroraeous  in  nmiP  v,  watTIt2B:£^l  C/irrLZ  CO.  et  al-  (1956)   19  111. 
App.  (2)  3^9.     /Ithouth  tiie  riijht  of  way  statute  read  soinewhat 
dlffei'ently  at  the  tlae  of  tlie  oocuri^nce  there  concerned  tiian  it 
did  at  the  tl.-ne  of  the  occtirrenco  here  involved,  the  differeace  would 
;ot  appear  to  affect  the  propriety  of  the  instruction.     V/t  do  not 
feel  the  jury  would  be  misled  by  the  plaintiffs »  Instruction  17, 
ui-Lder  the  circujastaaces.     It  and  the  defendant 's  Instruction  Ih,  i*ead 
as  a  eeriee,  preoeited  a  correct  ajid  fair  statcKicnt  of  the  law.     The 
right  of  way  statute  in  the  fom  it  was  at  the  time  of  the  present 
occurrence,  as  recited  in  defendant's  ctven  Instruction  U,  has  beer, 
construed  as  neither  inposini:  an  absolute  liability  upon  the  party 
appix)achinr  from  the  non- preferential  hirhway,  nor  co:iferrire  an 
absolute  ri^^ht  of  way  regardless  of  all  circunstances  on  the  party 


-  13  - 


m^ 


travelling  on  the  preferential  hiphwayj  there  le  no  precise  formula 
for  detenalninr  whether  a  particular  vehicle  haa  oonforned  to  set 
atandwrdB,  -  that  question  must  be  dotemlned  by  the  juzy,  and  in- 
volves cons iderat ions  as  to  relative  speeds  and  distai'vces  of  the 
vehicles  fron  the  interaectionl     PaJKIijGlOI!  etCp  v.   ^CL£A^i   (1959) 
16  111.  (2)  577«     A  \'ehicl8  on  a  i-on-profei-ential  hirhway,  approach- 
ing.  a  preferential  highway,  havlnp  yielded  the  right  of  way  as  pre- 
scribed by  the  statute^  nay  proceed  on  or  across  the  throufh  hirb- 
way  when  it  can  be  reaso:iably  ascertained  it  may  do  so  without 
danfort     Of.     DgLECCB  y,  KAfiLSEI^    (195S)  1?  111.   App.   (2)  69.     Ihe 
defendant  sugfeets  no  caaes  holdiuf  an  instriiction  like  the  plain- 
tiffs* given  lustructiorj  17  to  b©  erroneous  and  we  do  not  beliove 
it  is,  under  the  circumstances. 

Considering  the  instructions  as  a  whole ^  and  as  a  series »  as 
they  nust  be,  we  believe  the  Jury  was  fairly  and  adequately  in- 
structed asid  could  not  reasonably  have  been  misled  or  uninforrjed 
on  any  material  proposition  of  law  preaer>ted  to  us,     'ilie  ;Judrnents, 
accordirrly»  will  be  affimed. 


AFFIimKD. 
Spivey,   j.   Concurs 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT,  FIRST  DIVISION        „  ^ 

FEBRUARY  TERM,  A.  D.  I963  s^f  V  'i- "^^^^ 


^a^® 


OeiK 


RAYMOND  H.  HADIE  and  JULIA  D.  HADIE, 

Plaintiffs- Appellee 8, 


Appeal  from  the 
vs.  )      Circuit  Court, 


LEONARD  S.  ERLANDSON  and  HAZEL  V. 
ERLANDSON, 

Defendants- Appellants . 


Winnebago  County. 


McNEAL,  P.  J.,  - 

The  Circuit  Court  of  Winnebago  County  entered  a  decree 
against  defendants  Leonard  S.  Erlandson  and  Hazel  V.  Erlandson, 
quieting  title  to  certain  real  estate  in  plaintiffs  Raymond  H.  Hadie 
and  Julia  D.  Hadie.  Defendants  appealed  to  the  Supreme  Co\irt  of 
Illinois  and  that  court  transferred  the  appeal  to  this  court. 

In  their  complaint  filed  on  December  9*  1961,  plaintiffs 
alleged  that  they  were  the  owners  and  then  in  possession  of  certain 
described  real  estate,  and  that  on  November  10,  1955*  they  entered 
into  an  agreement  to  sell  the  real  estate  to  defendants.  According 
to  the  agreement,  copy  of  which  was  attached  to  the  complaint, 
defendants  agreed  to  pay  plaintiffs  $6000.00,  as  follows:  $1000  cash 
on  delivery  of  the  contract  and  the  balance  in  monthly  installments  of 
$50  or  more,  including  interest  at  5J^  per  annum,  commencing  on  December 
10,  1955*  and  continuing  monthly  thereafter  "until  the  principal  balance 
equals  Three  Thousand  Dollars  ($3000.00),  when  the  principal  balance 
with  interest  accrued  must  be  paid  in  full."  The  contract  required 
purchasers  to  pay  all  taxes  and  assessments,  provided  for  forfeiture 
and  termination  at  sellers'  option  in  case  of  failizre  to  make  payments 
or  any  part  thereof,  and  recited  that  time  of  payment  should  be  the 
essence  of  the  contract. 
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The  complaint  further  alleged  that  defendants  abandoned 
the  premises  in  January  or  February^  1960^  that  they  failed  to  laake 
the  payments  for  February  and  March,  19^0,  and  any  other  payments 
since  then,  and  that  on  March  13 «  I960,  they  were  served  with  a  notice 
of  forfeiture,  which  was  also  attached  to  the  complaint.  The  notice 
recited  that  the  monthly  installments  for  February  and  March,  i960, 
in  the  amount  of  $30  each  were  due  and  unpaid,  that  if  such  unpaid 
amounts  together  with  all  subsequent  delinquencies,  plus  fees  and 
expenses,  were  not  paid  within  30  days  of  service  of  the  notice,  the 
agreement  would  be  forfeited  and  determined  and  all  payments  made 
retained  in  satisfaction  and  liquidation  of  damages  sustained,  and 
that  a  proceeding  under  "An  Act  in  regeird  to  forcible  entry  and 
detainer"  would  be  instituted.  Plaintiffs  also  alleged  that  they  took 
possession  of  the  premises  30  days  after  notice  of  forfeitiire  and  have 
remained  in  possession,  that  they  paid  the  1959  and  i960  taxes,  that 
in  May,  1961  they  undertook  to  sell  the  premises  to  emother  party, 
that  such  other  party  required  a  quit  claim  deed  fr<»n  defendants 
because  the  abstract  shows  that  taxes  paid  by  plaintiffs  had  been 
assessed  to  Leonard  Erlandson,  and  that  defendants  refused  to  execute 
a  deed.  Plaintiffs  offered  to  do  equity  and  to  convey  to  defend£ints 
upon  payment  of  the  balance  due  on  January  10,  i960,  amounting  to 
$3023.60,  plus  interest,  taxes,  ins\irance  premiiims,  and  $545.65 
expended  for  painting,  repairs,  etc. 

On  February  5*  I962  the  court  granted  defendants  leave  to 
file  2in  answer.  In  their  answer  defendants  denied  all  allegations 
except  one.  They  admitted  that  Leonard  S.  Erlandson  was  the  same 
person  as  Leonard  Erlandson,  who  was  alleged  to  have  been  assessed 
for  taxes  on  the  property.  On  the  trial  the  court  examined  a  number 
of  exhibits  and  heard  the  testimony  of  Raymond  H.  Hadie,  Leonard  S. 
Erlamdson  and  Constable  Harvey  Crandall  who  served  the  notice  of 
forfeiture.  On  February  8,  1962,  the  court  entered  a  decree  cancelling 
the  agreement  and  quieting  the  title  to  the  property  in  plaintiffs. 
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Defendants  appealed.  Their  theoz^  on  appeal  Is  that  the  complaint 
Is  fatally  defective,  the  notice  of  forfeiture  la  fatally  defective^ 
the  trial  court  erred  In  the  admission  of  evidence ,  amd  the  evidence 
Is  Insufficient  to  sustain  the  decree. 

Appellants  argue  that  the  complaint  Is  fatally  defective 
because  plaintiffs  failed  to  allege  the  source  of  their  title  and 
actual  possession^  performance  of  all  conditions^  a  valid  notice  of 
forfeiture,  a  valid  declaration  of  forfeiture,  and  a  demajid  for 
Immediate  possession.  None  of  these  objections  was  raised  In  the 
trial  court  by  motion  or  otherwise.  Section  45  of  the  Civil  Practice 
Act  requires  that  all  objections  to  pleadings  shall  be  raised  by  motion, 
and  that  the  motion  shall  point  out  specifically  the  defects  complained 
of.  Section  42  (3)  of  the  Practice  Act  provides  that  all  defects  In 
pleadings,  either  In  form  or  substance,  not  objected  to  In  the  trial 
court  are  waived.  After  careful  evaluation  of  plaintiffs'  complaint 
and  the  seriousness  of  the  alleged  defects  or  omissions.  It  Is  our 
opinion  that  the  complaint  nevertheless  states  a  cause  of  action 
recognized  by  law  for  quieting  title  to  real  estate.  Under  such 
circumstances  we  hold  that  the  objections  now  suggested  were  waived 
under  section  42  (3),  and  that  they  cannot  be  xirged  for  the  first  time 
on  this  appeal.  Qustafson  v.  Consumers  Sales  Agency,  4l4  111.  235*  244. 

Appellants  contend  that  the  notice  of  forfeiture  was  fatally 
defective  because  It  does  not  contain  the  correct  description  of  the 
real  estate.  In  the  complaint  the  real  estate  Is  described  as  a  part 
of  the  northeast  quarter  of  a  certain  section,  beginning  at  a  point  In 
the  north  line  of  the  section  30  rods  west  of  the  northeast  corner, 
thence  south  80  rods,  thence  west  20  rods,  thence  north  80  rods  to  said 
north  line,  thence  east  on  said  north  line  20  rods  to  the  place  of 
beginning.  As  abstracted,  the  same  metes  and  bounds  description 
appears  In  the  aigreement  to  sell,  the  notice  of  forfeiture,  the  decree, 
and  the  deed  by  which  plaintiffs  derived  title.  Appellants'  counsel 
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points  out  no  specific  defect  in  the  description.   A  ccmparison  of 
the  several  descriptions  shows  that  they  are  substantially  the  same^ 
except  that  the  descriptions  in  the  agreement  and  the  notice  conclude 
with  the  words  "containing  ten  (10)  acres,  more  or  less",  whereas  the 
description  in  plaintiffs'  deed  concludes  with  the  words  "containing 
twenty  acres,  more  or  less."  This  variance  creates  no  problem  on 
review  because  a  tract  20  rods  by  80  rods  obviously  contains  ten 
acres  rather  than  twenty,  and  because  the  law  is  well  settled  that 
where  a  description  by  quantity  conflicts  with  one  by  metes  and  bounds, 
the  latter  controls,  and  that  by  quantity  will  be  rejected.   Branstetter 
V.  Dahnke,  39^  111.  ^0,  45. 

Appellants  also  contend  that  the  payments  demanded  in  the 
notice  of  forfeiture  were  not  correct.   Assuming  that  the  amounts  set 
forth  were  not  correct,  the  contract  itself  provides  the  measure  of 
payment  necessary  for  reinstatement,  and  appellants  by  tendering  the 
amount  shown  to  be  due  by  the  contract  within  the  thirty  days  pz*e- 
scribed  by  the  notice  would  have  been  able  to  avoid  a  forfeiture.   It 
Is  not  contended  that  appellants  made  any  attempt  to  make  a  tender  of 
any  amount.   Montana  Land  Co.  v.  N.  Pac.  Ry.  Co.,  308  111.  620,  626. 

Appellants  also  complain  that  the  notice  of  forfeiture  was 
not  signed  by  plaintiffs  but  by  their  attorney,  and  that  it  was  not 
served  on  the  defendant.  Hazel  V.  Erlandson,  personally.   The  return 
on  the  notice  shows  that  Mrs.  Erlandson  was  served  by  the  constable 
leaving  a  copy  of  the  notice  with  her  husband,  and  he  and  the  constable 
so  testified.   In  support  of  these  complaints  appellants'  counsel 
submits  no  authority  other  than  references  to  sections  2  and  3  of  the 
Forcible  Entry  and  Detainer  Act  (Pars.  2  and  3,  Ch.  57,  111.  Rev.  Stat. 
1961).   These  sections  provide  the  manner  by  which  a  person  entitled 
to  possession  of  lands  may  be  restored  thereto,  prescribe  the  form 
and  manner  of  service  of  a  demand  for  possession,  and  provide  that  the 
demand  shall  be  signed  by  the  person  claiming  possession  or  by  his 
agsnt  or  attorney.   In  proceedings  under  this  Act  it  has  been  held 
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that  service  of  netice  on  a  wife  Is  sufficient  notice  to  her  husband. 
Bell  V.  Bruhn,  30  HI*  App.  300.  Here  defendants  were  not  In  possession 
of  the  property  30  days  after  notice  of  forfeiture  and  plaintiffs  had 
no  occasion  to  commence  an  action  under  the  Forcible  Entry  and  Detainer 
Act  to  obtain  possession  of  their  property.   In  our  opinion  the  pro- 
visions of  that  Act  as  to  signature  and  service  of  a  demand  were  not 
applicable  to  the  notice  of  forfeiture,  and  In  the  absence  of  any 
provision  In  the  contract  to  the  contrary,  the  notice  given  was 
sufficient  to  Inform  defendants  of  plaintiffs'  Intention  to  determine 
the  contract. 

Appellants  contend  that  the  trial  court  eri^d  In  the 
admission  of  evidence  as  to  ownership  of  the  property.  Unless  plaintiffs 
proved  title  to  the  real  estate,  they  were  In  no  position  to  complain 
that  there  was  a  cloud  on  the  title  or  to  ask  that  their  title  be  quieted. 
Cerny  v.  Glos,  26l  111.  331,  334.  Over  defendants'  objection  as  not 
the  best  evidence,  plaintiff  was  penal tted  to  testify  that  he  was  the 
owner  of  certain  real  estate  and  that  the  description  of  the  property 
was  as  described  In  the  complaint.  According  to  the  additional  abstract, 
the  court  then  said:   "You  want  hlin  to  run  down  and  get  the  books?" 
Defendants'  counsel  replied,  "Yesj  sir.  That  Is  an  Issue,  but  I  have 
a  copy  If  they  don't  have  the  original  deed  —  I  have  a  photo  of  it  and 
I  will  use  it  ♦  *  ♦."  On  cross-examination  plaintiff  testified  that  he 
had  the  original  deed  to  the  property  received  in  19^8,  and  that 
defendants'  exhibit  looks  like  a  photostat  of  the  original  deed. 
Plaintiffs'  attorney  stated  that  he  had  no  objection,  and  according  to 
the  abstract  this  exhibit  was  later  offered  and   admitted  in  evidence. 
This  exhibit  shows  that  plaintiffs  acquired  title  in  joint  tenancy  to 
the  real  estate  described  by  warranty  deed  made  and  acknowledged  by 
Millard  Mann  and  Myrtle  Mann,  his  wife,  on  November  5*  19^8^  and  filed 
for  record  by  the  Recorder  of  Winnebago  County  on  November  29 j  19^8. 
Ordinarily  a  party  cannot  complain  of  error  in  the  admission  of  evidence 
where  he  subsequently  Introduced  the  same  or  similar  evidence,  or  where 
he  invited  the  error.  2  I.  L.  P.  609,  610,  Appeal  and  Error  Pars.  678, 
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679.  Plaintiffs*  title  to  the  real  estate  described  in  the  eomplaint 
was  established  by  an  exhibit  offered  by  defendants^  and  they  are  in 
no  position  to  complain  on  this  appeal  that  they  were  prejudiced  by 
the  admission  of  secondary  evidence  relative  to  the  ownership  of  the 
property . 

Appellants  also  contend  that  the  agreement  for  warranty  deed 
was  not  admissible  because  a  provision  in  the  agreement  permitting 
payment  of  installments  until  the  balance  was  paid  in  full  was  changed 
to  require  payment  of  the  balance  when  it  was  equivalent  to  $3000. 
Mr.  Hadie  testified  that  the  change  was  made  before  the  contract  was 
signed^  and  Mr.  Erlandson  testified  that  the  change  was  made  soon 
thereafter.  Bie  trial  Judge  was  in  a  better  position  than  we  are  to 
Judge  the  credibility  of  these  witnesses  and  the  weight  to  be  given 
their  testimony.  We  agree  with  the  trial  court's  conclusion  that  if 
the  contract  was  changed  after  it  was  signed  by  defendants,  they 
consented  to  and  ratified  the  change  by  making  payments  thereafter 
and  for  a  period  of  over  four  years  without  any  complaint. 

Finally  appellants  contend  that  the  evidence  is  insufficient 
to  sustain  the  decree ,  and  that  there  is  no  evidence  showing  that 
plaintiffs  had  title  and  were  in  actual  possession  of  the  real  estate 
at  the  time  of  the  filing  of  the  complaint.  The  Supreme  Court  has 
repeatedly  held  that  where  the  primary  purpose  of  litigation  is  to 
remove  a  cloud  or  quiet  title  in  the  plaintiff,  the  failure  to  allege 
and  prove  either  plaintiff's  possession  or  the  vacancy  of  the  property 
at  the  time  the  suit  is  filed  is  a  Jurisdictional  defect.  Rabus  v. 
Calcari,  l6  111.  2d  99*  101.  Likewise  the  Court  has  frequently  held 
that  in  such  a  suit  not  involving  vacant  and  unoccupied  lauids,  proof 
that  the  plaintiff  at  the  time  the  complaint  was  filed  was  in  possession 
of  the  property,  claiming  in  good  faith  to  be  the  owner  thereof  under 
a  deed  purporting  to  convey  the  same  to  him,  is  sufficient  proof  of 
title.  Olos  V.  McKerlie,  212  111.  632,  636.   It  is  unnecessary  in  such 
a  proceeding  to  show  a  complete  chain  of  title  from  the  government. 
Hooper  v.  Traver,  326  111.  596,  6OO. 
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The  evidence  shows  that  the  property  Involved  consists  of 
a  tract  of  timber  land   and  a  three-room  house.  Thirty  days  after 
March  16^  I960,  Mr.  Hadie  went  to  the  house,  took  possession,  and 
changed  the  lock  on  the  door.  He  cleaned  the  place,  hired  a  aan  to 
replace  broken  window  glass  in  May  and  June,  and  painted  the  house. 
He  asked  Mr.  Erlandson  what  he  wanted  done  with  an  old  rollaway  and 
mattress  and  a  table  and  couple  of  chairs  left  in  the  house.  Mr. 
Erlandson  said  that  he  didn't  care  what  was  done  with  them.  Shortly 
after  the  30  days  Mr.  Erlandson  discovered  that  Mr.  Hadie  had  placed 
another  lock  on  the  property  auid  he  saw  Mr.  Hadie  painting  the  property. 
This  evidence  together  with  defendants*  exhibit  showing  plaintiffs' 
title  to  the  property  tended  to  prove  that  plaintiffs  were  in  actual 
possession  of  the  real  estate  under  a  deed  purporting  to  convey  title 
to  them  at  the  time  of  the  filing  of  the  complaint,  and  was  sufficient 
to  sustain  the  decree. 

In  arguing  their  final  point,  appellants'  counsel  suggests 
that  there  is  no  evidence  showing  that  the  agreement  for  warranty  deed 
was  recorded,  and  that  it  was  not  a  cloud  on  the  title  of  the  real 
estate  described,  unless  It  was  recorded.  With  this  suggestion  we 
agree.  Real  Estate  Impr.  Corp.  v.  Miller,  379  111.  375*  387;  Howe  v. 
Hutchison,  105  111.  501,  506.  However,  in  order  that  the  question  of 
the  sufficiency  of  the  evidence  to  support  plaintiffs*  case,  or  a 
material  issue  thereof,  may  be  urged  for  consideration  on  review,  it 
must  be  raised  by  a  proper  objection  in  the  trial  court,  and  it  cannot 
be  considered  for  the  first  time  on  review.  2  I.  L.  P.  303,  Appeal  and 
Error  Par.  260.  We  find  no  reference  to  or  ruling  on  this  suggestion 
in  the  record  of  proceedings  in  the  trial  court,  and  it  is  not  available 
for  our  consideration  on  this  appeal. 

As  to  matters  properly  presented  for  our  consideration,  we 
find  no  error  in  the  decree  of  the  Circuit  Court  of  Winnebago  County, 
and  the  decree  is  therefore  affirmed. 

Affirmed . 
DOVE,  J.,  and  SMITH,  J.,  concur. 
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(Abstract  only) 


Hi   THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOKD  DISTRICT 
(Second  Division) 

F£BRUA£I  imti,   A.D.  I963 


^1  lf^^3Z<) 


BEK  K,  3TILFIELD  C0K3TRUCTI0W 
COMPANY,  liiC, 


Plaintiff -Appellant ,   )  Appeal  from  the  Circtilt 


vs. 


CITY  OF  liOCK  ISLAND, 
ILLIf^OIS, 


) 


Def e  ndant - App ell ee •   ) 


Court  of  Rock  Island 
County,  Illinois 


SPIVEY— J. 

This  action  was  brought  in  the  Circuit  Coiirt  of  Lock 
Island  County  to  recover  monies  alleged  to  be  due  plaintiff,  Ben 
K«  Stilfield  Construction  Coiapany,  Inc.,  under  its  construction 
contract  with  defendant.  City  of  lock  Island,  Illinois, 

Trial  was  had  before  a  jury  which  jui^r  returned  a  verdict 
for  defendant  on  Counts  I,  II,  and  III,  and  for  plaintiff  in  the 
amount  of  4500,00  on  Count  17.  The  Coiirt  entered  judgiment  on  the 
verdicts  and  deaiied  plaintiff's  post  trial  motions.  Plaintiff 
appeals  froa  the  judgment  order  on  Counts  I,  II,  and  III,  and  the 
Court's  denial  of  its  post  trial  aotions. 

The  contract  document  was  a  typical  lengthy  and  complicated 
agrefflaent  for  the  construction  of  an  extension  to  defendant's  water 
mains • 

Counts  I  and  II  of  the  complaint  seek  recovery  of  addit- 
ional compensation  for  alleged  stabilization  work  by  virtue  of 
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Para/i:raph  7  of  Specif  1  cations  of  the  contract.   Count  I  was  for 
alleged  work  pBrformed  at  Kyte  Creek  and  Coiint  II  for  alleged  work 
performed  at  Big  Island*  Counts  III  and  IV  ask  for  additional 
compensation  for  extra  and  additloxial  work  beyond  that  contemplated 
In  the  contract,  the  third  count  for  work  occasioned  by  the  re- 
location of  the  pipe  line  after  passing  under  Andalusia  Road  and 
the  fourth  count  for  required  additional  depth  ordered  under  a  new 
Interstate  Highway. 

Pertinent  provisions  of  the  contract  are  as  follows: 

Paragraph  1  of  General  Conditions  entitled  "Definitions" 
provides,  "*  *  *,   ♦Engineer*  Rie  person,  persons,  or  firm  naaed 
in  the  Instructions  to  Bidders  as  having  prepared  the  Contract 
Documents,  or  other  engineers  appointed  by  the  Owner  for  the  super- 
vision of  construction  of  the  project.  *  «  *." 

Paragraph  34  of  the  General  Conditions  entitled  "Changes- 
Payments"  provides,  "The  Owner,  upon  action  by  its  governing;  body, 
may  authorise  changes  in  the  work  to  be  performed  or  the  materials 
to  be  furnished  pursuant  to  the  provisions  of  the  contract.  *  *  *, 
lio  claim  for  and  addition   to  the  contract  sum  shall  be  valid  unless 
authorized  as  aforesaid,  *  *  *,  Inspectors  and  resident  engineers 
are  not  authorized  to  act  for  the  Owner  in  giving  orders  for  the 
Owner  for  extra  or  additional  work  either  in  writing  or  verbally." 

Paragraph  2  of  the  Specifications  entitled  "Excavation 
and  Trenching"  pi^ovides,  •»*♦*.  The  Contractor  must  assume  tne 
risk  of  meeting  quicksand,  hardpan,  boulders,  clay,  rubbish,  tin- 
foreseen  obstacles,  underground  condiiits,  gas  pipe,  drain  tile, 
railroad  tracks,  pavements,  etc.,  and  accept  payment  for  all  work 
at  the  unit  prices  bid.  *  *  *,  Elevation  of  bottom  of  trenches 
to  be  checked  to  the  satisfaction  of  the  engineer  before  water  mains 
are  laid.  *  *  *.« 

Paragraph  5   of  Specifications  entitled  "Protection  Against 
Water",  provides,  "The  contractor  shall  do  all  pumping  and  bailing; 
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build  all  drains ;  and  do  all  other  work  necebsary  to  keep  the 
excavation  clear  of  ground  water,  sewage,  or  storm  water  during  the 
pro£;re88  of  the  work  and  until  the  finished  work  is  safe  from 
injury*  Where  the  excavation  is  in  wet  sand  and  suitable  con- 
struction conditions  cannot  be  obtained  by  other  methods,  the 
Contractor  shall  install  and  operate  at  no  additional  compensation 
a  pumping  system  connected  with  well  points,  so  as  to  drain  the 
same  effectually,  *  *  *,» 

Paragraph  7  of  Specifications  entitled  "Foundation  and 
Timber"  provides,  "After  the  trench  has  been  opened  and  to  grade  it 
will  be  examined  by  the  Engineer  who  will  determine  whether  or 
not  it  is  satisfactory  for  pipe  laying  or  if  it  is  necessary  to 
stabilise  the  base,  install  concrete  cradle  or  drive  piling.  Any 
pipe  laid  in  a  trench  that  has  not  been  examined  and  approved  by 
the  Engineer  is  done  so  at  the  Contractor's  risk.  The  Contractor 
will  be  allowed  additiorial  compensation  for  this  work  at  prices 
maned  (sic)  for  the  different  kinds  of  foundation  required  in  the 
proposal  or  specifications.  *  ♦  *,« 

Paragraph  8   of  Specifications  entitled  "Line  and  Grade" 
provides,  »*  *  *,  Whenever  obstructions  not  shon  on  the  plans 
are  encountered  during  the  prc^/,r©ss  of  the  work  and  interfere  to 
such  an  extent  that  an  alteration  in  the  plan  is  required,  the 
Engineer  shall  have  the  authority  to  change  the  plans  and  order  a 
deviation  from  the  line  and  grade  or  arrange  with  the  owners  of 
the  structure  for  removal,  relocation  or  reconstruction  of  the 
obstructions.  If  the  change  in  plans  result  in  a  change  in  the 
amount  of  work,  a  deduction  or  addition  will  be  isade  to  the  con- 
tract unit  price  based  on  the  unit  price  of  the  contract." 

The  plaintiff  contends  as  one  of  its  assignments  of  erz*or 
that  the  verdict  of  the  Jurj*  denying  recovery  was  contirary  to  the 
manifest  weight  of  the  evidence,  ^e  prays  that  the  cause  be  reversed 
and  remanded  for  a  new  trial. 
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In  that  regard  we  have  rerlewed  the  evidence  and  lAiat  we 
believe  to  be  a  fair  summation  of  the  material  matters  applicable 
to  Counts  I  and  II  follows* 

John  McLaughlin,  senior  designing  engineer  of  Mlsssun- 
Stanley-Fanaer  and  Associates,  who  prepared  the  plana  and  specifi- 
cations for  the  Instant  project  testified  that  he  occasionally 
examined  the  progress  of  the  work  but  was  not  in  charge  of  aaj  de- 
tailed supervision;  that  Don  Rockwell  was  the  resident  inspector 
and  was  «nployed  by  defendant  to  make  detailed  inspections  to  de- 
termine if  the  water  mains  were  being  properly  laid;  that  at  Big 
Island  the  soil  was  sandy  and  water  laden;  that  he  observed  r^ck 
being  put  in  for  a  distance  of  about  one  hundred  fest  because  it 
was  necessary  to  stabilize  the  base  in  that  water  was  boiling  up 
through  the  sand;  and  that  he  saw  no  other  stabilisation  operations* 

He  further  testified  that  in  his  opinion  pipe  could  have 
been  laid  on  the  sandy  soil  if  no  water  was  in  the  trench;  that 
once  watei'  gets  into  the  trench  from  any  source  the  base  of  the 
trench  woiild  have  to  be  stabilized;  and  that  only  siirface  tiater 
could  be  pumped  out* 

He  further  stated  in  answer  to  a  hypothetical  question 
that  in  his  opinion  water  in  the  trench  from  the  grourxd  or  broken 
tile  could  be  removed  by  well  pointing^  and  then  pipe  could  be  laid 
on  virgin  soil* 

Ben  II*  Stilfield,  president  of  plaintiff  coiopany,  testified 
as  to  the  conditions  at  ^yte  Creek  that  for  a  distance  of  sozae  two 
hundred  to  two  hundred  twenty-five  feet  the  soil  at  the  flow  line 
(bottom  of  the  trench)  was  unstable  and  w>uld  not  support  a  man; 
that  no  water  was  entez*ing  the  trench  from  the  top,  that  quick  sand 
was  below  the  flow  line;  and  that  a  sand  box  was  put  in  place  and 
the  water  pumped  out  to  the  Ibw  line* 

He  further  testified  that  F40ckwell  stated  that  they  could 
not  lay  the  pipe  on  that  kind  of  base,  and  upon  his  instructions. 
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after  puaplng  out  the  trench  to  the  flow  line*  cxnished  rock  vAa 
used  to  stabilize  the  base. 

He  further  testified  as  to  the  conditions  at  Big  Island 
that  for  a  distance  of  about  two  thousand  feet  the  base  of  the  trench 
was  wet  and  imstable,  and  at  Kockwell^s  order  to  stabilize  the  base, 
a  sand  box  was  inserted  and  rock  placed  in  the  bottom  of  the  trench 
to  stabilize  the  ground. 

He  further  testified  that  some  broken  tile  within  this 
distance  had  no  effect  upon  water  in  the  trench. 

Robert  Titcomb,  vice-presidei.t  and  general  manager  of  the 
plaintiff  cosipauy,  testified  that  at  both  Kyte  Creek  ana  Big  Island 
in  the  presence  of  Merle  Ausnrus  and  himself  Rockwell  ordered  the 
stabilization  of  the  base  of  the  trench  with  z^^ck. 

Merle  Ausmus,  foreman  of  plaintiff  coo^pany,  also  testified 
that  at  Kyte  Creek  and  Big  Island  ilockwell  had  ordered  a  rock  stab- 
ilization of  the  base  of  the  trench. 

Don  Rockwell,  assistant  city  engineer  for  defendant,  test- 
ified that  he  ii«as  the  inspector  on  the  instant  project;  that  he 
represented  the  defendant  city,  and  that  one  of  his  duties  was  to 
Inspect  the  trenches  before  the  laying  of   the  pipe;  that  at  Lyte  ' 
Creek  upon  inspecting  the  base  of  the  trench  they  were  not  in  a 
position  to  lay  the  pipe  and  that  he  might  have  entered  into  con- 
Tersations  about  stabilization  and  he  slight  have  told  Ausmus  to  put 
in  the  rock. 

He  further  testified  with  reference  to  Dig  Creek  that  he 
told  Ausistus  it  would  be  a  good  idea  to  put  in  the  rock;   tliat  when 
the  trench  was  open  water  9.i\d   sand  flowed  back  into  the  trench; 
that  it  was  a  bad  spot  and  that  he  had  ordered  stabilization  at 
that  time. 

He  further  testified  that  it  was  possible  to  lay  the 
pipe  without  stabilization. 
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Donald  Smithy  acting  city  engineer  for  <l«feB4ant» 
testified  that  during  the  installation  of  the  instant  project 
he  was  involved  in  other  projects;  that  he  only  spent  a  sa-tali 
amount  of  time  on  thiol  particular  job  and  that  Rockwell  and  two 
other  >aen  represented  the  city  on  that  project;  that  he  relied 
upor.  Rockwell,  who  was  representing  the  city,  and  it  was  his 
duty  to  inspect  the  trench  for  the  laying  of  the  pipe. 

He  further  testified  that  on  one  occasion  he  saw  ground 
wattir  and  water  froci  a  broken  tile  rurasiiig  into  the  trertch. 

XVie  contract  provided  that  the  Cop  ox.   the  water  pipe 
must  always  be  five  feet  under  tha  sT^rface  of  the  ground.  To 
maintain  this  depth  plus  the  twenty-four  Inch  pipe  it  was  necessary 
to  excavate  (open)  the  trench  to  a   depth  of  seven  feet  which  was 
designated  as  the  base  c£  the  trench  or  the  flow  line. 

Where  the  interests  of  justice  demand  it  a  reviewing 
court  «ail  reverse  ixi  cases  when  the  verdict  is  clearly  against 
the  iAuiiest  «?®i;^ht  .jf   the  evidence.   (or ban  v.  stoll.  32?  Ill,    —  / 
A|>p.  398,  66  ;>,  E.  2d.  316  and  pobie  v.  Livett -^ood ,  12  111.  App. 
JSdi.  343,  135  U.S.  2d.  S9i.).  ^ 

Plaintiff  argues  that  the  evidence  shows  a  clear  cut 
case  of  stabilisation  coateaiplated  by  laragraph  7  of  Specifications. 
Defendant  or;  the  contrary  says  that  the  work  involved  was  performed 
uiidar  piaintifls  obligations  enuiaerated  under  Paragraphs  2  and  5 
of  Specifications. 

Froa  a  review  of  the  foregoing  testimony  of  all  the 
witnesses,  regardless  of  by  whoQt  they  were  called,  we  conclude 
that  the  verdict  of  the  Jury  as  to  Coui^ts  I  and  II  was  clearly 
against  the  luanifest  weight  of  the  evidence. 

Count  III  was  predicated  upon  the  theory  of  extra  and 
additional  work  beyond  that  contemplated  by  the  contract. 
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Vhcn  the  project  approached  Andalusia  load  an  addendum 
was  added  to  the  speclficatlonfl.  Instead  of  breaking  the  pavement 
and  laying  the  pipe   across  the  road  in  an  open  ditch  the  plaintiff 
was  ordered  to  furnish  a  steel  casing  pipe  from  Statimi  57  -t-  25.74 
to  Station  57  +  6l,74«  This  casing  pipe  was  to  be  pushed  or  augered 
under  the  highway  and  the  water  nala  installed  within  that  pipe. 

Plaintiff  wfts  reimbtirsed  for  the  extra  and  additional  work 
of  installing  the  stael  easing;  pipe.  However,  plaintiff  contends 
that  by  virtue  of  this  addendum  and  in  making  the  turn  aHong   Andal- 
usia Hoad  after  passing  thereunder,  the  line  of  the  trench  was  moved 
three  and  one-half  feet  further  from  the  center  of  the  z*oad.  In 
moving  the  line  plaintiff  contends  that  he  was  forced  to  additional 
ejcpense  in  opening  the  trench  along  Andalusia  load. 

Alluding  to  Count  III,  Ben  K.  3tilfield  testified  that 
Don  Rockwell  established  a  new  line  alon^  Andalusia  uoad  by  setting 
line  stakes;  that  he  told  Kockwell  of  the  additional  work  involved 
in  following  the  new  line;  and   that  h«  wiflbed  to  return  to  the  line 
designated  in  the  plans. 

Den  Rockwell  testifying  in  this  regard  said  that  he  did 
not  ctftablish  a  new  line  but  that  the  machine  had  to  start  at  tha 
pipe  and  the  line  mraui  thereafter  controlled  by  the  ua chine. 

Plaintiff  urges  that  its  right  to  additional  compensation 
is  provided  for  by  Faragz^aph  $  of  Specifications.  Defen^lant  on  the 
other  hand  argues  that  this  change  araotmted  to  extra  and  additional 
work  covered  by  Paragraph  34  of  General  Conditions. 

Plaintiff  makes  no  contention  that  the  extra  or  additional 
work  as  alle£;ed.  in  Count  III  of  its  complaint  was  authorized  by 
the  owner  acting  throu£;h  its  £0vernin£  body  under  Paragraph  34  of 
General  Conditions  or  ordered  by  tlie  addendum  to  the  contract,  but 
rests  its  right  to  recovery  to  a  chan^:®  in  line  authorised  by  Don 
Rockwell  under  Para^aph  &   of  Specifications. 

In  addition  to  the  conflict  in  the  evidence  relating  to 
the  establishiaent  of  the  new  line  being  a  question  of  fact  for  the 
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Jury  to  detenoine,  there  Is  an  additional  more  compelling  reason  to 
afrina  the  judgment  as  to  Count  III, 

As  we  view  Paragraph  S  of   Specifications,  the  encountering 
of  obstructions  not  shown  on  the  plans  which  would  authorize  the 
en£^ineer  to  change  the  line  of  the  trench  would  be  those  obstructions 
owned  by  a  third  party  capable  of  being  removed,  relocated  or  re- 
constructed* This  being  so  we  conclude  that  neither  the  pleadir^s 
contemplated  nor  Paragnph  B   of  Specifications  covered  the  subject 
matter  alleged  in  Count  III. 

Plaintiff  confines  a  large  portion  of  his  argument  to 
alleged  errors  by  the  trial  court  in  ruling  upon  and  modifying 
tendered  instznictions*  In  view  of  what  we  have  said  it  would  be 
unnecessary  to  pass  upon  these  alleged  errors. 

We  have,  however,  examined  the  instructions,  rulings  and 
oodificatlons  and  find  no  reversible  error*  Ve  hasten  to  sympathise 
with  the  trial  court  in  the  lot  cast  upon  him  by  the  Instruction 
conference*  The  tendered  instructions  were  anything  but  a  model  of 
perfection*  The  modifications  made  by  the  trial  coxirt,  if  anything, 
tended  to  clarify  the  instructions* 

The  primary  duty  rests  upon  counsel  for  the  parties  to 
tender  clear,  concise  and  well  thought  out  instructions* 

The  judgment  of  the  Circuit  Court  of  Rock  Island  County 
is  affirmed  as  to  Count  III,  reversed  and  remanded  for  a  new  trial 
as  to  Counts  I  and  II* 

Affirmed  in  part  and  reversed  and 
r«aanded  in  part  for  a  new  trial. 

WRIGHT,  P.J.  and  CROW,  J.  Concur 


Oct  nones'!  ^iiill9<gssoo  »iot3.  Xi^iOlJJ:Li>A  ftjft  zl  o-^:^:i-     u   Irv:-.-.-     --"    ,u.t, 

.III  *flWo::   O^r  ££   Ji<:.i'r';,ii'L  ■■  !^"  rrillis 

»il^  »5iT[Ojtfifi/B  fcluow  doldw  aafilq  6»il:t  no  iiwoxiB  9oa  ^aot;r:jL'-^-i-. 

,c;.-^ii-.  '.o^ij  iioqa  asfic  o;i   v'^3a2»3©£cnu 

■  ovsmod  ^&\'Bii  t" 


,^;o;:j02i'isq 


♦  I:&l'j^  was  &  lol  ;S-m<.-, 


-ix/onoO    .L    ,W050   bns    .L.h    ,THOI^W 


Can,   No.  11701  Agiida  IQ 

Ih     THiS 
APPSLLATfi  COUKT  OF  ILUKOIS 
3ISC0WD  DISrtaCT  -  aBCOUD  DIVISION 
FBBFcUAfiT  TBIK,  A.D.  1963 


LBSTSrt  LAIJ£, 

Plaintiff -Appellant , 
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Appeal  froni  the 
Circuit   Court  of 


JOHK  WAixiSi,  individually,  and 

JOHN  WARBEK,   dA/a  JOHI^  WAiil:©J        )  Will  County. 

£XCAVATOi^,  and/or  JOHI.  ri/Ai<;:SI  ) 
KICAVATIIIC  COMPAf^Y,  and  Ui;K::04«i  * 
ChANE  OF&.ATOH, 

D«f endatats-Appellecs  • 


CROW,   J, 

In  this  suit  the  coaplaint  allered.  Count  I,  that  the  plain- 
tiff, Lester  Lano,  was  working  as  a  laborer  for  R»  T*  Johnson 
Conpaiy,  in  the  constructiofi  of  the  Lincolm(#ay  School,  in  '^ill 
County,  Illinois;  he  was  i<orkinf  near  a  certain  crane  used  in  the 
erection  and  construction;  John  fefarren,  d/o/a  John  Warren  tJjccava- 
tora,  and  in  other  capacities  iiaraed  in  the  suit,  "owned,  controll- 
ed and  naaintairied  a  certairi  crane  which  was  then  and  there  beinf; 
operated  by  their  agent,  servant  and  eraployee";  that  the  defend- 
ant had  certain  duties  under  the  Structural  Work  Act;  the  defendant 
•wilfully  ajid  knowinfly  curected  and  constnicted,  fui' lished  and 
maintained,  placed  ar^d  operated,  an  unsafe,  unsuitable  and  improper 
crane"  and  "wilfully  and  knowi:\fly  furnished  a  crane  with  a  defec- 
tive boom  mechaiiisa  not  adequate  for  the  Job  that   it  was  intended 
to  do";  ae  a  result  of  such  "wilful  or  knowinr"  acts  oi-  omissions, 
the  boofi  of  the  crane  was  caused  to  break  and  collapse,  striking 
and  injuring  the  plaintiff,  >Ao  was  working    thereunder.     Liability 
W'.",  inredicated  on  Section  69  of  the  Structiural  Work  Act,  which  io- 
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poses  liability  upon  "any  owitfr^  contractor,  subcontractor  *  ♦  " 
for  any  wilful  violation  of  the  act*     Couai  IX  allepad  consnon  law 
nefiigwic*  in  inspecting,  raaintainini  ,  erecting,  controlling,  load- 
ing, and  operating  tha  cra'^e  so  that,  >4hile  under  the  exclusive 
care,  custody  and  control  of  the  defendant  it  broke  and  collapsed, 
injuring  the  plaintiff.     'th»  answer  of  the  defender^  ,   in  substance, 
denied  the  allejations  of  the  cotaplaint,  includi:>£-  those  with  ref- 
erence to  the  operation  a;id  control  of  the  crane  and  as  to  the 
crane  operatoi*  beinf  the  defendant's  apent,   servant,  and  o'nployee, 
adnitted  the  existence  of  the  Structural  Work  Act,  and  denied  its 
application.     A  jury  fouxid  the  issues  in  favor  of  the  defendarkt  on 
the  issue  of  liability,  the  trial  beinf  limited  to  that,  and  a 
Judfrsjent  for  the  defendarkt  was  entered  on  the  verdict.     The  plain- 
tiff appeals,  his  post  trial  csotion  for  Jud£:i»nt  notwithsta^idinf: 
the  veixiict,  or  new  trial*  having,  been  denied. 

The  errors  relied  on  by  th©  plaintiff  for  reversal  are:     (1) 
the  failure  to  {ive  certain  inst ructions,  .laniely,  the  plaintiff's 
tendered  Instructions  :»'os.  9$  6,  and  4?    (2)  the  admission  of  evi- 
dence relative  to  the  "loa-ied  servant  s^\d  equipsnent"  doctrine  under 
ft  general  denial  without  ixLeadin^r  such  as  aa  affirraative  defe:ise; 
(3)  Inflaranatory  and  prejudicial   statements  of  defendant's  counsel 
in  his  openinf  statement  and  in  hie  closinr  ar^ioent;    iu)  the  read- 
lag  of  parts  of  the  Structural  Work  Act  to  the  jury  by  the  defe;id- 
ant's  counsel  in  arirurient;  and  (5)  the  z*efu3al  to  require  the  de- 
fendant to  pjx>duco  certain  photographs  of  the  crane  and  boon  at  the 
close  of  the  plaintiff's  evidence. 

It  is  the  defendait's  theory  that  the  crane  was  not   binder 
the  direction  and  control  of  the  defendai^t   at  the  titae;  prior  to 
the  accident  the  crane  worked  perfectly;  the  crane  was  under  the 
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direction  of  a«  T*  Johnaon  «nd  Co**  tbc  general  contractor;  there 
vaa  no  error  In  refusiru   the  i^intirf*8  inatructiona  of  ^Ich 
conplalnt  la  nades  the  defendant* a  amawer  ralaed  an  iaaue  of  fact 
aa  to  his  operation  w^d  control  of  the  crane;  there  waa  no  error 
In  defendant *a  counael'a  retnarka  in  the  openinf  atatenent  or  cloa- 
Ing  argtwient;  and  there  waa  no  error,  in  refusinp,  at  the  cloae  of 
plaintiff's  case,  to  compel  the  defendant  to  produce  jrfiotorrapha* 

There  waa  teatimony  that  the  defeiidant  owned  the  crane;  R«  7« 
Jdmson  and  Co*  were  the  general  contractora  on  a  construction 
project;  the  defendant  Warren  waa  the  excavatinf  aubcontractor  there- 
on; the  crane,  with  the  operator,  a  regular  enployee  of  the  defend- 
ant, waa  leased  at  this  particular  time  to  a*  T«  Johnson  and  Com- 
pany by  the  defendat^t  'barren;  tfarren  billed  Johnaon  at  the  rate  of 
$12*50  per  hour  for  the  use  of  the  crane,  with  the  operator;  the 
supervision  of  this  crane  at  the  work  site  at  thia  partictilar  tiaa 
Mts  by  E*  T*  Johnson  raen,  vid  Clare2>ce  Kelaey  waa  the  superintend- 
ent in  the  eaploy  of  R*  T*  Johnaon  and  Coapviy  and  directed  the 
placeroent  of  the  crane,  as  to  idiere  it  was  to  be  used.     The  foreman 
was  an  employee  of  the  general  contractor.     Kelsey  hinself  was  also 
a  union  operator  of  a  crane  and,  prior  to  the  particular  tirie  of 
this  occurrence,  the  crane  bucket,  with  Kelaey  operating  it,  had  ac- 
cidentally struck  two  air  conditioners  on  an  adjoinin/r  buildiaf. 
Ibis  crane  had  been  on  the  job  aite  for  three  or  four  weeks  before 
the  accident,  and  the  operator,  for  the  nost  part,  was  one  Martin 
Stafscholdt,  the  defendant's  employee,  ^o  had  since  died,  and  he 
was  the  crane  operator  at  the  tioe  of  this  accident.     He  waa  an  ex- 
perienced cratxe  operator. 

The  crane  waa  equipped  with  a  booQ,  nuide  up  of  varioua  sections 
of  vaiyinF  lengtha*     Hie  sections  were  twenty  to  twenty-two  feet  lonr. 
The  boom's  full  length  was  40*  -  45'*     Xo  do  excaTatini^  a  clam  was 
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attached  to  the  crane  by  ewana  of  cables*  runninr  throufh  the  boon 
end  to  the  cab  of  the  crane  where  Uvs  contrcla  wez*e  located*     At 
the  tlRje  of  the  occurrence^  however*  the  craae  yam  not  bei-Tr  used 
for  QxcaTatioru     Instead  of  the  cla^^*  the  attachnftnt  belnf..  used 
was  a  large  dru:n  or  bucket  Tor  carryl.:^  wet  cement  • 

The  plai'itlff*  on  Septeriber  1«  I959»  was  pait  of  a  four-«0i 
CTVip  onploysea  of  k#   r#  Johnson  aid  Co.,  the  fe-enural  contractor, 
who  were  engaged  lit  pourlnf:  cement  into  colunis  oi'  piers  as  part  of 
the  building-  foundation.     This  was  a  part  of  the  general  contract- 
or's Job,  -  it  was  not  a  part,  of  the  subcontractor  excavator's  job. 
3ia  pouring  was  takinf  place  i  i  an  excavatiori.     A  ceneit    nlxer  truck 
was  parked  on  the  ed^e  or  bank  of  the  ecscavat  ion  at  oonie  distance 
fron  the  colmms  to  be  poured.     The  cx*ane  was  in  the  excavation. 
JSqpiijf^d  with  ths  oe:»9nt  bucket,  the  crane  waa  beinf  used  to  carry 
the  wet  coiaent  fron  the  "x-eadi-fatx"  truck,  by  swinfinr  it  around  in 
a-i  arc,  to  the  f orris  bein^-  filled  vfith  '-he  cedent.     A  wood  scaffold 
was  ex*@G«ed  around  the  piers  or  fortsa  on  which  the  irmu  were  workinf, 
the  scaffold  b3in£  4'  -  v>*  Troa  the  fctrouxid.     After  pickiji^   up  a  load 
of  eeauint  in  the  bucket  from  the  truck,  the  crane  then  swuuf  the 
bucket  axx>und  in  an  arc,  over  the  coluKin  to  be  poured.     The  crane 
operator  was  directed  by  hand  si^^iala  from  one  Eoyuiond  Larser^.,  an  R» 
r«  Johnson  a:id  Co.  employee,  on  the  scaffold,  \Aio  indicated  where 
the  bucket  was  to  stop.     The  opening  and  closing  of  the  bucket  was 
done  by  the  i^neral  contractor's  -jen  on  the  scaffold,  but  the  con- 
trols for  swin^inf.  the  boo^  and  raisinj^  and  lowering    the  booket  were 
in  the  cab  of  the  cra^e  and  were  rsanipulated  by  tlve  crane  operator. 

The  plaintiff  at  the  tiwe  of  the  accident.  Sept caber  1,  1959, 
IMS  on  the  rrourd,  not  far  from  the  scaffold,  and  was  £;ettlnf  a 
vibrator  nsachine  ir^to  position  to  afj-tate  the  concrete  while  it  was 
being  poured.    As  the  boon  of  the  crane  swunf   over  the  scciffold,  the 
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boom  suddenly  buckled  and  b«nt«     'Xh«  ewwnt  buckat  cane  erashing 

derm  on  th«  scaffold  and  forms  of  the  pier,  shatterlnf  both*     II10 

scaffoldinf:  pjjinad  the  plalrAiff,  trvjurln£:  hin.     All  of  the  men 

nho  superrised  the  use  of  the  cra^'te  at  the  site  were  H*  7*  Johnaen 

and  Co*  men*     Kelther  Larsen,  Axel  Johnson,  or  Clarence  Kelsey,  - 

general  contractor's  employees,  -  dbserred  any  defects  In  the  b«aa 

before*     Keliwy,  the  superintendent,   said  it  operated  perfectly* 

After  the  accident  the  defendant  said  there  was  a  sllrht  buckle  in 

the  boon,  8»  -  10«  frora  the  cab  end* 

The  plaintiff's  tender«i  Instruction  Mo.  9,  which  was  rafused 

by  the  Court,  was  as  follows t 

"When  I  use  the  word  •wilf-ully'  in  these  iastrucT.lons 
this  word  is  synonynoua  with  tho  wort:  •knowingly'*" 

This  was  not  froa  Illinois  Pattern  Jury  Instructions* 

It  is  to  be  obserred  that  the  defendatit's  givan  Instmction 
I^»  1  and  the  plaintiff's  given  Instruction  No*  B  referred  specif- 
ically to  the  defendant's  responsibility  if  he  wilfully  or  knowing- 
ly violated  the  Structural  Work  Act* 

ihe  def«nda:it's  given  Instruction  ;«o*  1  was: 

"The  plaintiff  has  the  burden  of  proving  each  of  the 
following  propositi©  is  2 

First,  that  the  defeidaiit  had  charge  of  the 
operation  of  tiie  crane  out  of  vihich  the  occur- 
rence arose; 

Second,  that  the  defendant  wilfully  violated  the 
provisions  of  the  Structural  Work  Act  in  question 
in  one  or  acre  of  the  followiiu!  respects: 

A*     Wilfully  or  knowingly  erected  and  construct- 
ed, furnished  and  maintain led,   placed  av-d  operated 
an  unsafe  unsuitable  and  improper  cranej 

B*     Wilfully  or  knowinfly  failed  to  erect   and  con- 
struct, furnish  and  maintain,  place  and  operate  a 
safe,  suitable  and  proper  crane; 
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C.  Wtlfiilly  or  knoxtiixpXy  fural»hod  a  crane  with 
a  defactlTa  boon; 

D,  rftlfully  or  kaoKin^iy  erected  and  fumlaljed 

a  craae  with  a  hooiri  t.hat  was  not  adequate  for  the 
Job  that  It  Mui  inteuided  to  do. 

lliird,  that  wilful  Tiolatlon  of  the  Structural  Work 
Act  by  the  defe^idant  was  a  proximate  cause  of  the 
occurrence  in  quest  ioii* 

If  you  find  from  your  consideration  of  all  the  evi- 
dence that  each  of  the  propositions  required  of  the 
plaintiff  has  be«i  j«roved,  then  your  verdict  should 
be  for  the  plaintiff*     If  on  the  other  hand,  you 
find  from  your  co'tsiddration  of  all  the  evidence, 
that  any  one  of  the  pj^opositions  the  plaintiff  is 
required  to  psrovo  tiae    lot  beevi  proved,  then  yoiir 
verdict  should  be  for  the  defendant." 

Tt»  plaintiff's  £iven  Instruction    5o«  3  was: 

**The  plaintiff  clainis  that  this  occurrence  took  place 
a-nd  that  the  defendant  wilfully  or  Icnowinj-ly  violated 
the  statute  known  as  the  Structural  VIbrk  Act  in  one 
or  :3ore  of  the  following:  respects: 

Wilfully  or  knowiarly  erected  and  constructed, 
furnished  and  roaintalaed,  placed  and  operated  an 
unsafe,  unsuitable  and  iraproper  crane; 

Wilfully  or  kftowinfay  failed  to  arect  and  con- 
struct, furiish  and  niaintain,  place  and  operate 
a  safe,  si^itable  and  proper  crane; 

Wilfully  oz*  knowiniiy  furrjlshed  a  crane  with  a 
defective  boon  oechanisn; 

Wilfully  or  ktMjwinrly  erected  and  firrnished  a 
cra.ne  with  a  booi^-i  that  wa&  not  adeqiiate  for  the 
Job  that  it  was  intended  to  do* 

The  plaintiff  further  claina  that  one  or  more  of  the 
fore^joiag  was  the  proxliaate  cause  of  this  occurre:ice« 

'Ihe  plaintiff  (ut^feuda  t)  denies  that  he  was  iruilty  of 
any  wilful  or  knowinf;  acts  or  oaissions  as  charged  by 

the  plaintiff." 

Under  the  circumstances,   the  aatter  beinr  adequately  covered  by 
other  given  instruct ions,  the  refusal  to  five  plaintiff's  Instruc- 
tion "io*  9  was  not  error. 

Tho  plaintiff  ts  tendered  Instruction  Ivo.  6,  v^ich  was  refus- 
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"Vhwi  a  peraon  takes  on  an  ultra  hasardous  actirity 
•ueh  as  opa rating  a  crane »  he  is  liable  for  an/  ac- 
cident proxicaately  caused  by  that  activity  rei^rarxl- 
leas  of  the  at:iou!it  of  care  used*** 

no  authority  is  referred  to  Justifyinr  the  giving  of  this  in  this 
type  of  a  case*     This  instruction  was  deeigned  appareT.tly  to  fix 
an  absolute  liability  on  the  delVndar>t«  as  for  a  >rilful  violation 
of  the  Act 9  regardless  of  whether  there  was  a  wilful  violation^  and 
whether  the  defefKlont  hntm  or  did  not  know  or  should  or  should  not 
have  known  of  any  violation     rhis  is  not  in  accord  with  the  stat- 
ute«  a-'id  iiMi  think  the   Trial  Coiurt  coouaitted  no  error  in  refusing 
this  instruction*     llw  Str-uctural  Work  Act  provides^  so  far  as  caater- 
U3L,  CH,  Ld  ILL*  U&'*  3TA1S>.  1961.  pars,  60,  in  pert,  and  69,   in 


"60*     iec*  1*     rhat  all  ^^  «  *  *  cranes,  *  *  «  erected 
or  constructed  by  any  person,  firia  or  corporation  in 
this  State  for  the  use  in  the  erection,  repairing,  al- 
teration, removal  or  painting  of  a-ny  house,  building, 
brid^io,  viaduct,  or  other  structui*e,   shall  be  erected 
and  constructed,  in  a  safe,  suitable  and  px<oper  manner, 
and  shall  be  so  erctcted  a^id  constructed,  placed  a-td 
operated  as  to  give  proper  and  adequate  protection  to 
tns  life  and  liab  of  any  person  or  pez*8ons  Gr:ployed  or 
erjfaged  thereon,  or  passing-  under  or  by  the  same,  and 
in  such  rsanner  as  to  prevent  the  falling  of  any  t;uiter- 
ial  that  may  be  used  or  deposited  thereon* 

ee*eeeeeeeeeeee*eeee*eee«i»« 

*'69*     Sec.  9*     Any  owner,   contractor,   sub-contractor, 
forensan  or  other  person  havxjig  charge  of  the  erection, 
construction,  repairing,  alteration,  reiTioval  or  paint - 
inf,  of  any  building,  bridfje,  viaduct  or  other  structure 
within  the  provisions  of  this  act,  shall  eotaply  with 
all  tiae  terms  thor«>r*  js^^*"^*  *♦*«**»*«  ^ 

For  any  inj;iry  to  person  or  poroperty-  occasioned  by  any 
wilful  violations  of  this  act,  or  wilful  failure  te  cot- 
ply  with  any  of  its  provisions,  a  ri£:ht  of  action  shall 
accrue  to  the  party  Injured,  for    any  direct  damae««  sus- 
tained thereby;  ^^i»t**i^^**i^mi»m*ti****^f* 

Ihe  Act  imposes  a  statutory  liability  in  cases  of  wilful  failure  to 

coaply  with  it  upon  the  person  having  charge;  before  liability  can 
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bo  inposod  upon  a  d«r«xda»t  t^lwroup.dor  it  tnust  be  •atabllshod  that 

ho  vilfvlly  vlolauot'.  the  toroa  thereof;  •^rilfla  violatioiia"  of  the 

Act,  or  "wHTijCL  failure  ;.o  couply  iiath  any  of  its  pz'oviaioaa"  taoana 

knowing'  Tiolation  or  kiunfi.'4^  rallure  to  coi.iply:     QUj'diil.  r-  fffigfiHyj 

at  al.   (1962)  37  111.  App.  12)  65. 

Ilio  plaintiff^a  rofijsod  l>istruction  lio*  4  ^*ci 

"Tiiftitiri  Stafsholt  \nk&  zlva  e-ipioj-ee  of  the  dei"cnda)t, 
John  -/ai^rei,  at,  a^xd  before  the  tine  of  thio  occur- 
reaco,     ThoruTore  ^yiy  act  cr  or.iis2io.i  of  the  erapioj- 
eo  Qt    that  tiiie  vas  in  law  tlic  ect  or  onission  of 
the  daTe-ida-'ity  Joha  ^ivari*** 

Thia  typo  of  i:i»tx*uctio;.  siio'ild  aot  be  tiv«n  wbere  thcii-  is  2*-.  Iss-xe 

of  fact  aa  to  acui.cy:     1LLI;:0I^  tiCTB-  JV\i  XI'Sm'^TIOns .  P.  21i!>. 

ThJ-Ot  uiidttr  tha  circuafclii^tAu  iiti-c  ii*'wS<e.-t■s^I,  voul/.  !;^vo  i.Ts.d'fr-J 

the  province  of  tJtia  Jury.     That  tjna  one  of  the  Issues  the  ^wry  had 

te  decide*     It  yaup  at  rnost^  ^  dispuved  question  of  fact  whether 

this  dorenda.it  could  be  d©©;aoa  to  bo  in  chax£e  of  the  work  within 

tho  stoariing  of  Uio  Suructural  '^oi^k  Act,  and  it  tms  the  prcvir'.ce  of 

the  jury,  uxider  pzx>p®r  triatruetions,  to  nake  that  detervul-iat  ion  j 

QLDHAIi  v^  KUSI"aP}u:  e^  al«.  3up:*a.     /urthei",  it   is  tc-  bo  oba©2-v3d 

thact  plaii'itiiT'ii  ^ivea  I^iiatructiou  .^o*  12  was: 

"Oiio  of  the  questioiio  for  you  to  detciviiae  is  vfliethcr 
cr  not  Mastii^i  Stafsholt  mbb  acting  within  the  scope  of 
hia  authority* 

An  Afeut    1st  actiiif  withia  "^hc   scopu  of  his  aui.hority 
If  he  ia  e.if^a/ ©d  h\  tho  trorxsactio  >.  of  business  >diich 
lias  btior\  aaaif'ted  to  hia  by  hia  ;»rincip&l,  ox-  if  he  is 
doinr  ajiythinj    which  nay  roasoiably  bo  said  to  hare 
bteou  conte.iplatsci  a&  a  pai't  cf  hia  employ,  .ont «     It-   is 
not    necessary  that  an  act  or  failure  to  act  emst  haro 
boen  expi'essl/  authorised  by  Johrj  Warre.i." 

Uiidor  thd  circuosta^icaa  thora  waa  ao  erroi-  i  >  rofuaiaf  the  plair>tiff«« 

Xnatruculo.A  :io»  4* 

Ihfd  aiSMor  of  tho  dafenda:2t  dg^iyvug,  in^er  a3.ia,  tho  allosa- 

tiona  oi"  th«  co^^plai^t  as  to  tho  "iaiiito  a^jce,  operation,  a;^d  co:;:- 
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trol  of  th«  crane  and  th«  operation  thereof  by  hia  alleged  afent, 
•enraiitf  and  enployee,  raised  an  issue  of  fact*     The  plaintiff  con- 
tends  that  the  defeadar>t  should  hare  pleaided  an  affimatlve  de- 
fense setting  up  loaned  servant  and  equipnent",  and«  falllnr  to  do 
00  9  certain  eTidence  of  the  defenda^^-t  corioeminr  the  loan  of  the 
crane  arid  e<iuiprMint  was  inadmissible*     M»  think  there  is  no  :?ierit 
in  this  contention •     "ilie  defense  of  th©  defe-^dant  in  this  rerard 
does  not  give  oolor  to  tlu»  plaintiff's  claim  and  then  assert  new 
matter  by  which  the  apparent  right  is  defeated,  and  is  not  an  affirnt- 
ative  defenses     CUNNBICHAT:  y,  GI'IY  OF  SUULIYAT^   (195d)  15  111,  App. 
(2)   561.     Sees     i  .EIILO  et  al.  v.  PuuLXG  SBl;VICE  CO,  etc.  et  al>   (19U) 
3^  111*  300*     Ihe  Jury  has  decided  the  fact  issue  favorably  to  the 
defendatit.     l^^jrther,  the  plaintiff  failed  to  object  to  any  evidence 
in  this  z^spect  on  the  {trouuids  of  variance  and  to  point  out   specif- 
ically such  claimed  variance,  a*id  the  poi^tt  urfsd  is,  therefore, 
waived:     HEAD  v.  ^DOD  (1959)  20  111.  App.   (2)  97. 

In  his  opeixinf  stataraerit  to  the  Jury  the  defendant's  counsel 
said,  in  part,  ir.  referz^g  to  the  defendant's  crane,  "It  was  there 
at  the  request  of  E«  T.  Jc^^aon  atui  Co^ipaxiy  who  are  not  natned  de- 
fanda^its  in  this  case  «♦««•».     i^e  plaintiff's  counsel  objected. 
He  now  lirfos  that  as  a  grounds  for  areversal.     The  whole  opening 
statemertt  is  apparently  not  abstracted.     Mor  is  any  of  the  opening 
statement  of  counsel  for  the  plaintiff  abstracted.     Itiere  was  evi- 
dence later  adduced  tendinf  to  support  the  first  part  of  that 
Mmtance.     Ihe  last  part,  -  that  R.   r.  Johnson  and  Conpany  are  not 
named  as  decTiridaiats,  -  mab  an  obvious  csatter  of  record,  -  evident  to 
the  Jiiry  and  Goitrt,  -  for  t^uitever,  if  anythini;,  it  was  worth.     It 
is  difficult  to  see  how  that  3rief  cocsient,  -  apparently  not  re- 
peated, -  in  the  defendant's  openini:  statemor.t  can  be  considered 
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prejudicial  or  a  subatantiaX  innovinda  for  rttvarsal,  and  i«e  think  it 
Is  notf  under  the  cirtruraata^ces.     The  ocope  and  extent  of  an  open* 
Inf:  statenent  reat  larf:ely  in  the  sound  discretion  of  the  trial 
court!     ?4  Ifhit^s  Pt  ??P« 

Tbm  plaintirr  fiirther  contends  that  defextda^^t's  counsel  intro- 
duced racial  prejudice  into  the  trial,  the  plaintiff  beini   a  color- 
ed Slant  in  his  dosinf  ar^^unient  to  the  jury*     A  portion  of  this 
arguaent  naa  as  follows: 

«♦  *  *  I  a«a  not  blind  to  the  fact  that  it  is  difficult 
-  that  pY  all  it  Iff  ia  a  colore  man  a:.il  mq  arc  a  v;hlte 
contraiBtor  -  I  am  not  blind  to  any  of  the  probleriis  that 
oust  be  settled  by  you,  but  taa/  I  cautiou  you,  t,}«it 
your  job  is  a  matter  of  justice  -  this  is  not  a  Matter 
of  char ivy  and  in  thia  area  you  are  touched  by  a  little 
bit  of  the  Diyine,  a;id  justice  is  your  job.     r,y  convic- 
tion is  if  you  do  your  job  properly,  you  will  find  l^m 
Jckm  Warren  not  guilty." 

The  plaintiff's  counsel  aade  no  objection  to  these  remrks  at  the 

tiae,  nor  until  the  filing  of  his  post  trial  raotion.     By  reason  of 

his  failure  to  make  an  objection  at  the  tiim  we  think  the  objection, 

if  it  were  otherwise  good,  is  waived  and  there  is  no  nerit  therein, 

under  the  c  ire  instances  j     34  I.L.F.  p.  5/>2.     l:oreover,  considerii-F 

tlM  whole  context,  of  Uie  arguiiaerit,  the  indicated  reference  does  not 

necessarily  carry  the  invidious  coiiuotation  attributed  to  it  by  the 

plaintiff*     And  it  was  not  repeated* 

The  plaintiff  clairns  error  ii  the  claimed  act  of  defe-idant»s 

coui^sel  in  reading  parts  of  the  Structural  Work  Act  to  the  jury  at 

the  tirae  of  his  closing  arguaeiit.     The  plaintiff's  attorney,  apain, 

failed  to  object  at  the  tiiae*    We  think  the  roadinj^,  as  such,  of 

parts  of  the  Act,  if  that  is  what  ocoian:^,  siay  have  beer^  err«r, 

thflttdi  counsel  naay  present  their  view  of  the  law  in  arguassit  (ma- 

nm.^f  i^scr^ghC  co^cpy  (1912)  176  in*  App*  451;  yu  i.l.t.  p.  s2g). 
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but  the  pilaintifr  havlne  failed  to  object  «t  the  tine  eennot  now 
complain     thereof.     Furthornore,  the  plaintiff's  counsel  also  read, 
in  effect,  parts  of  the  Act  to  the  Jiuy,  even  including  reference 
to  the  crAialnal  provieions  thereof,  nAilch  was  clearly  uncalled  for 
here,  and  can  liardly  be  heard  to  coraplain* 

Flnall7»  It  ie  uri^ed  that  the  Trial  Court  at  the  close  of  the 
plaintiff's  case  erred  in  refusinf  to  conpel  the  defeidant  to  pro- 
duce at  the  trial  certain  phototraf^  of  the  boon  and  crane,     ihe 
Coiu^,  in  refusiJig  the  request,  fijade  the  following  reniarks: 

"ihe  Court  wHl  deny  the  saotion  of  coujiael  for  plaintiff 
in  view  of  tlie  fact  that  couaoel  has  had  adequate  oppor- 
tunity to  photograph  the  booii.     H©  or  his  law  firn  hav- 
ing had  the  ooa|>ensation  case  ±n  this  ?!iatter  and  that 
there  is  no  ahowLnr  that  the  jiJiotograplis  taken  actually 
haw  evi(^ntiary  value  in  view  of  the  ti-io  that  they 
were  taken  arid  the  fact  that  the  booi  had  been  out  of 
use  for  a  uurabor  of  aonths  arui  there  io  testiraony  in  the 
recoil  that  care  of  tlm  booj  is  esaeritial  in  this  case 
aJid  for  other  reaaoris  that  the  Court  believes  to  be  ob- 
vious and  needless  to  laentlon.** 

The  plaiiitiff  "tais  on  notice,  by  interroratories  and  a^iflwers,  lonf 
before  trial  that  the  defendai^t  had  certain  photofrapha  of  the  crane 
or  boora.    He  had  been  told  ^^  the  photographer  to&b*    lie  had  been 
told  the  defendant's  counsel  had  copies.     He  evidently  znade  ix)  effort 
before  trial  to  obtali,  oi^  oveii  request    copiee  frora  the  photorrapher 
or  defendant's  counsel*    Further,  there  is  no  indicatlo:;  the  photo- 
graphs would  have  had  a\y  probative  value.     liavinp  waited  uaitil  the 
close  of  his  owi  case  to  laalce  this  request  at  the  trial  we  think, 
under  the  circuinatances,  the  refuaal  to  caipel  the  defeiida' t  to 
produce  the  photoi>raphs  at  the  trial  wee  not  error.     This  Is  not  a 
case  of  pre-trial  discovery  of  a  staterae.tt  obtained  frow  the  opposite 
party,  as  was  involved  in  STU:PE:u  Vy  ADD?;OUK  et  al.  (1962)  24  111. 
(2)   26,  to  T^ich  the  plaintiff  refers. 

Ve  find  no  reversible  error  and  the  judgiaent  will  be  affirtned. 

>1/A.^Xa.i^.Q)^^  AFFIRMED. 
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TIIE  FEOPX£  OF  THE  STATE  OF  ILLQfOIS 
ex  rel  CLDTTOH  GRAY,  JOSEHi  IffiUMAM, 
I££  MIUJ£R,  HAROIJ}  E.   SHIPEE, 
MAEUW  DODGE,  WILLIAM  F.   BURDEN, 
mtd  JAY  G,   BIACK,   iDdividually  and 
as  tha  BOARD  OF  ED0CATION  (X  SCHOOL 
DISTRICT  NO.    122,  WUOSBAGO  CCHJNTY, 
ILLINOIS, 

Plaintiff -Appellee , 


im  cmr  of  rdckford,  Illinois, 

Defendant-Appellant . 


Error  to  Circuit 
Court  of  Winnebago 
Cotmty. 


WRIGHT  —  P.  J. 

This  was  a  Quo  Warranto  action  filed  by  the  State's 
Attorney  of  Winnebago  County  with  relators  against  the  City 
of  Rockford  attacking  the  validity  of  the  ffimexation  of 
certain  territory  to  the  City  of  Rockford,  The  trial  court 
determined  that  the  territory  sou^t  to  be  annexced  exceeded 
sixty  acres  and  that,  therefore,  the  City  of  Rockford  ex- 
ceeded its  authority  tmder  the  provisions  of  Chapter  24, 
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IlllnoU  IlBvls«4  Statutes,  1959,  Section  7*11.  The  trial 

cotnrt  fouod  the  annexAtion  void  ead  this  appeal  la  £roai 

the  JudgnMnt  of  ouster. 

On  February  13,  1961,  dafendant.  City  of  Rockford, 

passed  an  ordinance  to  annex  certain  territory  to  the  city. 

This  ordinance  and  the  legal  description  attached  to  it, 

provided,  in  part,  aa  follows: 

"Whereas,  there  exists  an  xmincor* 
porated  territory  which  is  n^olly  boimded 
by  the  City  of  RocKford,  the  Rock  River 
and  the  ^ity  of  Loves  Park,  and  that 
territory  contains  less  th«i  sixty  (60) 
acres, 

Now,  Therefore,  Be  It  Ordained  By 
The  City  ^ouncil  of  The  City  of  Rockford, 
Illinois : 

Section  1.  That  the  territory  des- 
cribed by  the  attached  property  description 
be  and  the  same  is  hereby  annexed  to  and 
ttsda  a  part  of  the  City  of  Rockford. 

Section  2,  That   all  such  territory 
be  and  constitute  a  part  of  the  First 
Ward  of  the  City  of  Rockford. 

Section  3.  That  the  City  Clerk  of 
the  City  of  Rockford  shall,  after  passags 
«ad  approval  of  this  ordlxiance,  file  the 
snip  of  such  annexed  territory  together 
with  a  copy  of  this  ordinance  for  record 
in  the  Office  of  the  Recorder  of  Deeds 
of  Winnebago  County,  Illinois. 

Book  29  Page  276 

All  that  part  of  the  SW%  of  Section  7 
and  the  MW  ^  of  Section  18,  T44N,  R2E  of 
the  Third  P.  M. ,  and  the  KE%  of  Section 
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13,  T44M.  tlE  of  the  Third  P.M.  bonodad 
by  Che  Rock  Rivsr  and  tbft  Corporate 
Units  of  th«  City  of  Rockford  on  the 
Vost,  the  Corporate  Limits  of  the  City 
of  Rockfcrrd  on  the  south »  the  Corporate 
Lioiits  of  the  City  of  Rockford  oq  the 
east,  and  the  Corporate  Limlta  of  the 
Cities  of  aockford  and  Loves  Park  on 
the  North,  comprised  of  55.15  acres, 
more  or  less." 

^ere  was  a  map  attached  to  and  f  ll«d  with  the  aonex*- 
tioo  ordinance  by  \Aich  fJhe  territory  purportedly  annexed  is 
circunscrlbed  by  a  heavy  line. 

Tbs  answer  filed  by  the  defendant  alleged  afflrBiatively 

that  the  territory  was  aiuMtxed  under  the  provisions  of 

Chapter  24,  Illinois  Revised  Statutes,  (1959)  Section  7-11, 

4uad  that  the  annexatia»a  ctrnforoaed  to  the  requireiaents  of  this 

statute.  This  statute  provid^i  as  follova: 

"7-11.  S  7-11,  Annoxation  of  surrounded 
or  nearly  surrounded  territory.)  When- 
ever «ay  unincorporated  territory,  con- 
taining sixty  acres  or  leas,  is  wholly 
bounded  by  one  or  aore  municipalities  or 
is  wholly  bounded  by  one  or  more  ounici- 
palities  and  a  river  or  lake,  such 
territory  xaay  be  annexed  by  any  ounicipality 
by  ^ich  it  is  bounded  In  whole  or  in  part, 
by  the  passage  of  an  ordinance  to  that 
effect.  The  ordinance  shall  describe  the 
territory  annexed  mid  &  copy  thereof  to* 
gether  with  an  accurate  suip  of  the  annexed 
territory  shall  be  rec«Kded  in  the  office 
of  the  rocmrdlar  of  doods  of  the  county 
%ihetrein  the  amiexed  territory  is  sitiiated. 
As  smended  by  act  approved  July  24,  1951. 
L,  1951,  p.  1792.  ' 

Defendant's  answer  further  alleged  that  the  territory 
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sought  to  be  maatx9d  cooBiMfd  o£  55.15  acres  end  the  amiex- 
Ation  coii£oCBed  to  the  requlmnenf  of  the  statute. 

The  People's  reply  alleged  that  the  territory  purportedly 
annexed  contains  86  acres  and  that  the  territory  is  not 
idiolly  bounded  or  sxjrrounded  in  accordance  with  the  statutory 
requiroaents . 

The  trial  court  In  Its  Judgment  o£  ouster  £ound  and 
determined  that  the  Innds  sought  to  be  annexed  includes  Rock 
River  and  that  the  area  described  is  In  excess  of  sixty  acres 
«id  the  annexatimi  is,  therefore,  null  and  void. 

It  is  the  theory  and  contest ion  of  the  de£«idant  that 
its  ordinance  by  my  reasonable  construction  does  not  in- 
clwie  the  Rock  River  and  that  the  ordinance  annexing  the 
territory  is  valid. 

It  is  mandatory  that  an  accurate  map  of  the  annexed 
territory  shall  be  recorded  in  the  Office  of  the  Recorder  of 
Deeds  of  the  county  i^erein  the  annexed  territory  is  situated. 
Section  7-11,  Revised  Cities  and  Villages  Act,  supra.  Such 
a  map  was  filed  in  this  case.  On  the  map,  a  heavy  line 
circumscribes  the  territory  purportedly  «mexed  to  the  City 
of  Rockford  and  unmistakably  this  line  follows  the  west 
bank  of  the  Rock  River  and  in  so  doing,  includes  the  Rock 
River  in  the  territory  annexed.  The  Mayor  of  the  City  of 
Rockford  certified  the  ouip  to  be  a  "true,  correct  and  accurate 
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map"  o£  the  annexed  territory.  The  aap  ia  unanblguoua  and 
the  defendant  In  Ita  brief  cimcedes  that  '*lt  la  obvloua" 
that  th«  nap  f  ixea  the  vest  bank  of  the  Rook  River  aa  the 
west  boundary  of  the  oinexed  territory •  The  legal  deecrlptloa 
In  the  annexation  ordinance  la  ambiguous  In  that  it  etatea 
'*bounded  by  the  Rock  River  and  the  corporate  llalta  of  the 
City  of  Rockford  on  the  west.*'  It  la  net  clear  what  la 
meant  by  "Rock  River...  on  the  west."  Thla  could  either 
mmmck   the  east  bank,  the  west  bank  or  even  the  c«iter  of  the 
stream. 

Since  the  map  attached  to  and  filed  with  the  ordinaaca 
In  the  Instant  case  undlsputedly  fixes  the  west  bank  of  the 
Rock  River  as  the  west  boundary  of  the  annexed  territory, 
the  errcHieoua  de8criptl<m  in  the  ordinance,  «rililch  falls  to 
definitely  fix  the  west  boundary  of  the  territory  annexed  as 
balag  either  the  east  bank,  west  bank  or  canter  of  the  Rock 
Eivar,  and  is,  therefore,  ambisuous  will  be  ccmstrued  so  98 
to  ccvnform  with  the  imanbiguous  map.  People  ex  rel.  Cameron 
v.  Mew,  214  III.  287;  People  ex  rel.  Village  of  f^orth  v. 
Xbda,  23  III.  2d  63,  177  N.  E.  2d  313;  So.  Parkway  BIdg. 
Corp.  v.  So.  Center  Dep.  Store,  19  III.  App.  2d  14,  133  M.  E. 
2d  291. 

Whan  the  ambiguity  in  the  legal  daacrlption  set  out  in 
the  ordinance  Is  resolved  consistently  with  the  unaodslguous 
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map  actached  to  and  filed  with  the  ordinance  vhlch  fixes  tha 
wtBt  bank  of  the  Rock  River  as  the  v#est  boundary  of  the 
anaexed  territory,  the  territory  conprises  more  than  sixty 
acres  in  violation  of  Section  7-11,  Raviaad  Cities  and  Villagea 
Act,  supra.,  and  such  purported  annexation  is  null  and  void. 
A  city  or  village  has  no  power  to  extend  its  boundaries 
except  9B   authorized  by  the  legislature  and  such  power  when 
delegated  to  the  muQicipality  oust  be  <ncercised  by  it  vndar 
tlie  circurastaocea  and  in  the  manner  prescribed  by  statute. 
People  ex  rel.  llniversal  Oil  Products  Co.,  v.  Village  of 
I^rons,  400  111.  32,  79  n,   E.  2d  33;  City  of  East  St.  Louis  v. 
Touchette,  14  111.  2d  243,  150  H.  E.  2d  178.  The  statute 
relied  upon  by  the  defendant  provides  that  the  amj&icipality 
may  annex  unincorporated  territory,  "c(»taining  6Ct  acres  or 
lass"  and  since  the  trial  court  properly  detereiinad  that  tha 
territory  purportedly  annexed  in  this  proceeding  exceeded 
sixty  acres,  the  Judg^aent  of  ouster  should  be  and  the  ssaie  is 
hereby  atiirtaed, 

.  AFFIRMED. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Defendant  in  Error, 

V. 

SERGIO  ZAMPA  and  SALVADORE 
GIOVINGO, 


41  IA/H\S' 


WRIT  OF  ERROR  TO  THE 
CRIMINAL  COURT  OF 
COOK  COUNTY. 


Plaintiffs  in  Error. 
MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  Sergio  Zatnpa  and  Salvadore  Giovingo  were 
indicted  together  with  one  George  Theisen  for  the  offense  of 
pandering  (111.  Rev.  Stat.,  ch.  38,  §  170  (1959)),  by 
knowingly  receiving  the  earnings  from  the  practice  of 
prostitution  by  Kelly  Burghy  and  Denese  Robb,  and  further 
for  conspiring  to  do  divers  illegal  acts  injurious  to  the 
public  morals;  that  is  to  say,  to  (1)  foster,  encourage,  aid 
and  abet  the  practice  of  prostitution;  (2)  knowingly  take 
money  from  the  earnings  of  prostitution;  (3)  procure  men  for 
the  practice  of  prostitution;  and  (4)  advise  how  much  to 
charge  for  an  act  of  prostitution.   Defendants  waived  a  jury 
trial  and  in  a  bench  trial  were  convicted  and  sentenced  to  one 
year  in  the  county  jail.   Theisen  was  also  convicted  and  was 
sentenced  to  serve  three  months  in  the  cc|unty  jail,  such 
sentence  to  run  concurrently  with  another  sentence  he  was 
serving.   He  does  not  join  in  this  appeal. 

Denese  Robb  testified  that  she  was  16  years  old;  that 
on  November  9,  1961  she  went  to  the  Club  Bambi  Lounge  at  357 
North  Clark  Street,  Chicago,  where  she  saw  defendant  Zampa,  a 
bartender  there.   She  told  him  that  she  was  looking  for  a  job 
as  a  prostitute.   He  asked  whether  she  had  any  experience,  and 
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she  said  no.   She  told  him  phe  was  nineteen  years  old.  While  she 
was  talking  to  Zampa,  ddfentiant  Giovingo  joined  the  discussion. 
He  asked  her  how  old  she  was,  and  she  said  twenty.   He  again 
asked  her  how  old  she  was,  and  she  said  twenty-one.   He  asked 
again,  and  this  time  she  said  twenty- two.   She  was  told  there 
were  rooms  upstairs  used  for  customers.   Defendants  told  her 
how  to  go  over  to  a  customer,  talk  to  him,  get  him  to  buy  a 
drink,  and  to  suggest  going  upstairs,  and  then  to  have  an  act 
of  prostitution.   They  told  her  to  ask  for  $20  for  the  act  of 
intercourse  and  $3  for  the  room;  that  she  would  receive  607o  of 
the  money,  and  they,  407o.   Later  that  day  she  solicited  custo- 
mers, Zampa  gave  her  the  key  to  a  room,  and  she  had  sexual 
intercourse  with  two  customers,  receiving  $35  as  her  share 
of  the  money  taken  in. 

On  November  21st,  22nd  and  24th,  1961,  she  worked  as 
a  prostitute  under  the  same  circumstances.  On  December  10, 
1961  she  returned  to  the  Club  Bambi  Lounge  with  another  girl , 
Kelly  Burghy,  whom  she  introduced  to  the  defendants.   Defendants 
told  Burghy  that  for  each  act  of  prostitution,  they  would  split 
the  money  with  her,  half  and  half.   Kelly  had  one  customer  that 
day.   On  the  following  day  she  had  approximately  four  customers. 
Prior  to  each  act  of  prostitution,  one  of  the  defendants  gave 
her  the  key  to  an  upstairs  room,  and  later  one  or  the  other 
defendant  received  the  proceeds  from  her  for  the  act  of 
prostitution.  At  the  end  of  that  day  she  received  $40  from 
defendants  as  her  share.   On  December  12,  1961  she  also  performed 
acts  of  prostitution  at  the  club.   Prior  to  one  of  such  acts  she 
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received  the  key  to  a  room  from  Zampa.   When  she  came  back,  she 
gave  the  money  she  had  received  to  Theison.   She  has  not  been 
back  to  the  club  since  that  day.   The  defense  offered  no  evidence 

The  first  point  made  by  defendants  is  that  they  were  not 
proven  guilty  of  a  substantive  offense.   The  evidence  is  so  clear 
on  this  point,  it  is  difficult  for  us  to  understand  what  is  meant 
by  that  denial.   It  appears,  however,  that  under  the  pandering 
act,  the  state  is  required  "to  identify  the  particular  transac- 
tions;" that  the  information  must  specify  the  time,  place  and 
person;  and  defendants  contend  there  was  no  compliance  with  the 
requirement  because  they  did  not  receive  the  earnings  of  Denese 
Robb  on  the  precise  date  alleged,  December  12,  1961.   The  proof 
is  that  one  or  both  of  the  defendants  received  the  earnings  of 
Denese  Robb  for  acts  of  prostitution  on  November  9th,  21st,  22nd 
and  24th,  1961,  and  that  one  or  both  of  the  defendants  received 
the  earnings  of  Kelly  Burghy  from  acts  of  prostitution  on 
December  10th,  11th  and  12th,  1961.  A  slight  variance  between 
the  date  of  the  offense,  as  alleged  in  the  indictment,  and  the 
dates  proven  at  the  trial  is  not  a  fatal  defect.   People  v. 
Schmidt .  10  111. 2d  221,  139  N.E.2d  726;  21  I.L.P.,  Indictments 
and  Informations,  §  115. 

The  second  point  made  by  defendants  is  that  they  were 
not  proven  guilty  of  conspiracy  as  charged.   The  point  here 
again  Ihvolves  dates.   In  this  instance  defendants  contend  that 
any  conspiracy  with  reference  to  Burghy  could  have  been  formed 
only  on  December  10,  1961,  the  first  day  on  which  sbe  came  to 
the  Club  Bambi  Lounge,  although  the  pleading  fixes  the  date 
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as  December  12,  1961.   The  argument  is  too  farfetched  to  justify 
reversal  on  that  ground.   Criminal  prosecutions  must  not  be 
hedged  in  by  such  technical  details  as  would  make  it  almost 
certain  every  trial  would  have  an  abundance  of  errors. 

The  third  point  made  by  defendants  is  that  they  were 
"prejudiced"  by  incompetent  evidence.  A  police  officer  testi- 
fied to  acts  of  solicitation  involving  the  codefendant  Theisen. 
The  trial  court  hearing  the  case  without  a  jury  struck  his 
testimony  from  the  record.   Defendants  contend  that  nevertheless 
it  may  well  have  impressed  the  trial  court  and  thus  have 
prejudiced  him  against  them.   This  was  a  trial  judge  particularly 
experienced  and  competent  in  criminal  law.   He  was  entirely 
capable  of  separating  the  wheat  from  the  chaff.  We  find  no 
error  of  substance  in  this  record. 

Judgment  affirmed. 

Dempsey,  P.J.,  and  McCormick,  J.,  concur. 
Abstract  only. 
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No,  63  F  9 
IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
Fourth  District 
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WILLIS   J,    GARRETT   and   ROBERT    J.  ) 

TROKEY,  ) 

Plalnf If f-Appel i  ees,  ) 

) 
-vs-  ) 

) 

TERMINAL  RAILROAD  ASSOCIATION  OF  ) 
ST.  LOUIS,  a  Corporation,  and  J,  J.  ) 
Summer,  ) 

Defendants-Appellants.   ) 


Appeal  from  the 
Circuit  Court  of 
St.  Clair  County, 
II llnols. 


Honorable  Qulnten  Splvey,  Judge  Presiding 


Schelnaman,  P.  J. 


The  defendant.  Terminal  Railroad,  with  defendant  Summer  as 
engineer,  operated  a  train  which  crossed  a  street  In  Monsanto,  Illinois, 
at  a  14.5  degree  angle.   The  train  collided  with  an  automobile  driven 
by  plaintiff  Garrett,  with  plaintiff  Trokey  riding  as  a  guest  on  the 
side  struck.   Judgments  were  entered  on  verdicts  of  $1000  for  Garrett 
and  $5000  for  Trokey.   Another  defendant  was  found  not  guilty,  which 
Is  not  Involved  here.  The  defense  contends  the  evidence  does  not 
support  the  verdicts  and  (a)  a  directed  verdict  was  required,  or  (b) 
In  the  alternative  a  new  trial  should  be  granted. 

The  collision  occurred  about  10:05  P.  M,  when  the  auto  was 
going  north  and  the  train  was  moving  northeast  to  sotthwest.   It  con- 
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sTsfed  of  a  diesel  engine  with  cab  at  the  rear  and  69  freight  cars. 
Upon  warning  from  the  fireman,  the  engineer  applied  sand  and  the 
emergency  brakes  with  the  airline  connected  to  the  entire  train. 
When  It  stopped  after  striking  the  cat*,  the  engine  was  partly  off 
the  street  on  the  west  side.   There  were  Industrial  buildings  on  that 
side,  but  the  east  side  was  vacant  property.   Otherwise  the  testimony 
was  conflicting  and  the  facts  In  dispute. 

The  Issues  Involved  the  charge  that  plaintiffs  exercised  due 
care  for  their  own  safety,  and  the  charges  of  negligence  of  defendants 
In  falling  to  give  the  warnings  required  by  law,  and  failure  to  have 
the  train  under  proper  control,  considering  the  hazardous  nature  of 
the  crossing. 

The  plaintiffs  testified  there  were  patches  of  fog  that  night, 
and  the  crossing  was  partly  obscured  by  smoke  and  steam  from  the  In- 
dustrial plants.   Witnesses  for  the  defense  testified  the  night  was 
clear,  and  they  saw  no  smoke  or  fog  to  obscure  the  crossing.   Weather 
charts  Indicate  the  wind  was  from  the  southeast  to  the  northwest, 
Trokey  was  dozing  at  the  time  of  the  collision,  but  asserts  he  had 
noticed  the  smoke  and  steam  from  the  plant  about  a  block  and  a  half 
before  they  reached  the  crossing  and  had  mentioned  the  fact  to  the 
driver, 

Garrett,  the  driver,  testified  to  seeing  smoke  and  flame  from 
the  plant.   He  said  he  stopped  at  the  first  track  and  looked  to  the 
right  and  left,  also  lowered  a  window  a  couple  of  Inches,  but  saw  and 
heard  nothing,   (No  contradiction  on  these  points,)   That  he  then  drove 
on  about  25  feet  to  the  next  track  Inlst  or  2nd  gear,  and  stopped 
again,  as  he  looked  to  the  right  he  saw  the  headlight  only  when  the 
collision  was  about  to  happen,   A  photograph  of  the  damaged  car  Indi- 
cates the  point  of  heavy  Impact  was  somewhere  over  the  right  front 
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whee  I  • 

The  engineer  and  a  third  man  In  the  cab  were  not  In  position 
to  see  the  car  or  collision,  but  they  corroborate  the  fireman  as  to 
his  warnings.  The  fireman  saw  the  car  and  warned  that  It  did  not 
appear  to  be  stopping,  that  It  would  race  In  fronf  of  the  engine  and 
that  a  collision  was  Imminent.   At  this  time  the  engineer  applied  the 
air.   All  of  them  said  the  headlight  was  burning  "bright",  and  the 
bell  ringing  and  whistle  blowing. 

There  was  other  traffic  on  the  street.   Another  car,  not 
Identified,  had  crossed  going  north  ahead  of  plaintiffs,   A  south 
bound  car  stopped  at  the  tracks  In  time  to  avoid  a  collision,   A  man 
was  driving,  with  his  wife  at  his  left  and  a  daughter  In  the  rear  seat. 
They,  also,  said  visibility  was  not  hindered,  but  In  other  respects 
their  testimony  was  not  adverse  to  plaintiffs,  perhaps  It  was  favor- 
able In  some  r'cspects. 

The  defense  also  recites  the  movements  and  activities  of  the 
plaintiffs  for  much  of  the  day  and  the  evening  up  to  the  time  of  colli- 
sion as  elicited  from  the  parties.   This  evidence  Is  not  repeated  here, 
since  It  Is  not  contradicted  and.  If  taken  as  true.  It  has  no  bearing 
on  the  Issues. 

The  points  In  defendants'  brief  set  out  some  rules  and  auth- 
orities, some  of  which  are  here  summarized:   If  there  Is  a  total  fail- 
ure to  prove  an  essential  element  In  plaintiff's  case,  a  directed  ver- 
dict should  be  entered.  Tucker  v.  N.  Y,  etc.  R8.,  12  III.  2d  532. 
Negative  testimony  has  no  probative  value  except  under  certain  circum- 
stances.  Berg  v.  N.Y.C.RR,,  391  111.52,   A  passenger  has  no  right  to 
omit  reasonable  efforts  on  his  part  to  avoid  danger.   Dee  v.  City  of 
Peru,  3^3  III*  36.   A  person  must  see  and  hear  what  circumstances  show 
was  slslble  and  audible,   Sheehan  v.  C,  &  N,  W,  RR.,  269  III.  App.  kll* 
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If  a  famtllar  crossing  Is  obstructed,  the  duty  of  a  traveler  Is  en- 
hanced rather  than  excused.   Overman  v,  I.C.  RR,,  3^1  Ml.  App.  2d  30» 
The  A[9pellate  Court  should  reverse  and  remand  when  the  verdict  and 
Judgment  are  contrary  to  the  manifest  weight  of  the  evidence,   Eilers 
v.  C.T.A.,  2  ni.  App.  2d  235« 

The  plaintiffs  cite  the  torrolarles  to  these  propositions. 
These  rules  of  law  must  be  applied  to  the  facts.   There  Is  no  real 
problem  of  law  Involved  In  this  case,  the  problem  lies  In  analysis 
of  evidence  on  a  factual  basis,  bearing  In  mind  that  the  credibility 
of  witnesses  Is  for  the  jury,  and  that  questions  of  negligence  and 
contributory  negligence  are  normally  for  the  Jury, 

On  the  question  of  fire,  smoke  and  fog  or  steam,  the  number 
of  witnesses  for  the  defense  proponderates  over  plaintiffs,  and  there 
Is  also  the  weather  data.   However,  It  may  be  within  the  Juror's  ob- 
39rvatIon  and  experience  that,  In  the  vicinity  of  buildings  In  which 
furnETes  are  operating,  there  could  be  momentary  down  drafts  and 
eddies  contrary  to  the  prevailing  wind.   The  evidence  on  this  subject 
preponderates  In  favor  of  the  defense  but  not  conclusively  so. 

On  visibility  and  audibility;   The  three  trainmen  contradict 
the  plaintiff  driver  except  as  to  his  stopping  at  the  first  track. 
Of  the  three  disinterested  eyewitnesses,  the  young  girl  saw  the  train 
and  gave  warning.   Whether  she  heard  signals  was  not  brought-  out. 
Her  father,  the  driver,  stopped  after  the  girl's  warning,  but  stated 
he  did  not  see  the  train,  and  did  not  recall  whether  he  heard  any 
si gna Is. 

The  third  person  In  the  car  testified  as  to  her  daughter's 
warning;   "After  she  called  out  I  was  able  to  see  the  train.   That  Is 
the  first  time  I  saw  the  train,"   As  to  audibility  and  visibility  she 
said:   "I  heard  the  whistle  before  the  accident  took  place,   l  think 
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several  seconds  before:  ft  was  very  close,   I  recall  seeing  the  head- 
light; tt  was  faint,  but  1  did  see  It." 

On  cross-examination,  she  said:  "Before  my  daughter  called 
attention  to  the  fact  the  train  was  approaching  I  didn't  see  the  train. 
If  my  daughter  had  not  advised  me  that  the  train  was  coming  1  would 
nut  know  whether  I  would  have  seen  the  train  In  time  or  not," 

These  witnesses  were  called  for  the  defense,  and  tt  Is  appar- 
ent that  some  of  their  testimony  Is  contradictory  of  the  testimony  of 
the  train  crew. 

On  due  care  of  the  plaintiff  driver  and  his  hearing;   He 
stopped  at  the  first  track  before  entering  the  right  of  way  and  looked 
both  ways,  he  also  rolled  the  window  down  a  couple  of  Inches,   He  pro- 
ceeded In  low  or  second  gear  and  stopped  again,  either  too  close,  or 
started  too  soon.   There  may  have  been  no  part  of  his  car  over  a  rail, 
but  the  overhang  of  the  train  could  still  strike  his  car  at  the  appar- 
enf  pc'nt  of  m?Jor  Impact.   Hence,  he  was  too  close,  but  he  could  be 
doing  what  the  Jury  thought  was  proper  In  view  of  the  poor  visibility 
of  the  hrain,  and  the  lack  of  adequate  signal. 

The  Berg  case  cited  by  the  defense  supports  their  contention 

that  negative  evidence  to  of  no  value  as  evidence.  In  a  general  sense. 

However,  the  opinion  cites  with  approval  the  case  of  Boston  &  Main  RR., 

150  Mass.  586,  25  NE  21/4,  which  makes  the  following  qualification: 

"It  may  appear  that  all  the  attention  of  which  the  witness 
was  capable  was  concentrated  on  the  effort  to  ascertain  whe- 
ther the  bell  was  rung,  and  his  failure  to  hear  It  could  only 
have  been  because  It  made  no  sound,   A  witness  may  be  In  a 
conceivable  attitude  of  attention  or  Inattention  which  will 
give  his  evidence  value,  or  leave  It  with  little  or  no 
weight." 

The  plaintiff  here  stopped  twice  and  opened  his  window  part 

way,  so  that.  If  there  had  been  a  bell  or  whistle  he  could  have  heard. 

As  to  the  guest,  apart  from  the  rule  that  negligence  of  the 
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driver,  If  any,  cannot  be  Imputed  to  the  guest>  the  fact  remains  that 
there  was  no  Invisible  danger  known  to  the  gueSt  and  not  known  to  the 
driver.  As  to  visible  danger:   "Unless  the  passenger  sees  an  obvious 
danger  which  the  driver  might  not  see,  there  would  be  no  duty  on  the 
passenger  to  warn  the  driver,"  Hatcher  v.  New  York  Cent,  RR  Co,,  I7 
III.  2d  587. 

We  realize  that  our  statements  as  to  what  the  plaintiff  driver 
did,  are  not  acceptable  to  defense  counsel,  who  remain  convinced   that 
the  driver  was  a  liar,  and  his  testimony  Is  not  worthy  of  belief. 
This  view  may  well  be  proper  for  counsel,  but  It  cannot  be  the  view 
of  this  court.  The  testimony  of  this  witness  Is  not  Inherently  Im- 
probable, and  It  Is  partly  supported  by  testimony  of  disinterested 
witnesses.   Without  accepting  this  plalntlff^s  testimony  as  entirely 
accurate,  the  Jury  could  believe  enough  of  It  to  present  some  proof 
on  all  essential  points.   In  our  opinion,  on  the  whole  evidence,  there 
were  clearly  questions  of  fact  for  the  Jury  to  resolve.  The  verdict 
]s    not  manifestly  against  the  weight  of  the  evidence,  therefore,  this 
court  should  not  order  a  new  trial  contrary  to  the  ruling  of  the  trial 
Judge.   The  Judgments  are  affirmed. 

JUDGMENTS  AFFIRMED. 
Culbertson  &  Hoffman,  J.J,,  concur. 


Publish  abstract  only. 
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In  the  Matter  of 

THE  ESTATE  OF  MARGARET  F.  BUTLER,  Deceased. 


fl 


DONALD  F.  BUTLER;  GENEVIEVE  B.  DOMKE;  JOHN 
J.  BUTLER  by  DONALD  F.  BUTLER,  Administrator 
W.W.A.  for  the  Estate  of  John  J.  Butler,  Deceased; 
KATHRYN  M.  BUTLER  by  DONALD  F.  BUTLER,  Conserva- 
tor of  the  Estate  of  Kathryn  M.  Butler  a/k/a 
Katherine  Butler,  Incompetent, 

Appellants , 


vs. 


SISTER  CATHERINE  ALOYSE;  MISS  KATHRYN 

MAGEE,  individually  and  as  Executor  of  the  Estate 
of  Margaret  F.  Butler,  Deceased;  MRS.  ANNABELLE 
0 'TOOLE;  MRS.  KATHERINE  BUTLER  by  DONALD 
F.  BUTLER,  Conservator  for  the  Estate  of 
Katherine  Butler,  Incompetent;  MRS,  MARIE 
DU  MAIS;  MRS.  FLORENCE  McGOVERN;  ST.  MARY'S 
OF  THE  LAKE  CHURCH;  POOR  CLARE  SISTERS  OF 
CHICAGO;  CATHOLIC  YOUTH  ORGANIZATION  OF 
CHICAGO;  ST.  VINCENT  ORPHANAGE;  PROPAGATION 
OF  THE  FAITH;  HELPERS  OF  HOLY  SOULS,  INC.; 
JESUIT  MISSIONS,  CHICAGO  PROVIDENCE; 
FRANCISCAN  FATHERS  OF  CHICAGO, 

Appellees. 


APPEAL  FROM 
THE  PROBATE 
COURT  OF 
COOK 

COUNTY. 


MR.  PRESIDING  JUSTICE  BURMAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  the  admission  of  a  will  to  probate. 
Involved  is  the  estate  of  Margaret  F,  Butler  who  died  a  spinster 
October  18,  1960,  leaving  as  her  only  heirs  at  law,  the  contestants 
in  this  action  and  Sister  Catherine  Aloyse,  one  of  the  named  pro- 
ponents.  The  day  after  decedent  died,  the  instrument  alleged  to  be 
her  will  was  found  in  her  home.   After  the  document  had  been  admitted 
to  probate,  a  petition  to  vacate  order  was  filed  on  behalf  of  an  in- 
competent legatee  alleging  her  name  had  been  omitted  from  the 
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Petition  for  Admission  of  Will  to  Probate.   An  amended  petition 

for  admission  was  filed  and  a  hearing  de  novo  held.   The  alleged 

will  was  again  admitted  to  probate  on  June  1,  1961,  and  this  appeal 

followed. 

The  instrument  in  question  is  a  legal  form  printed  by  George 

E.  Cole  &  Company  denominated  a  "SHORT  WILL."  The  blanks  are  filled 

in  the  handwriting  of  decedent  and  the  document  was  witnessed  by 

two  persons,  both  of  whom  testified  at  the  hearing  below.   This 

controversy  surrounds  the  second,  or  granting,  clause.   After  the 

printed  words,  "SECOND--I  give,  devise,  and  bequeath,..,"  decedent 

made  the  following  initial  bequests: 

John  Butler,  Brother- -------$2,000.00-Two  Thousand  Dollars 

Miss  Kathryn  Butler,  Niece 5,000.00  Five    "       " 

Mrs.  Genevieve  Domke,  Niece 2,000.00  Two     "       " 

Sister  Catherine  Aloyse,  Niece--------    500.00  Five  Hundred  Dollars 

Donald  F.  Butler,  Nephew----- 2,000.00  Two  Thousand  Dollars 

Miss  Kathryn  Magee,  Friend  300.00  Three  Hundred  Dollars 

Mrs.  Annabel le  0 'Toole,  Friend  200.00  Two      "      " 

Mrs.  Kathryn  Butler,  Sister-in-law  1,000.00  One  Thousand  Dollars 
Mrs,  Marie  Du  Mais,  Cousin  300.00  Three  Hundred  Dollars 

Mrs.  Florence  McGovern,  Cousin  300.00    nun 

St.  Mary's  of  the  Lake  Church 

(Masses)  200.00  Two      "      " 

Poor  Clare  Sisters  of  Chicago--------  ^,500.00  Fifteen  Hundred  Dollars 

Catholic  Youth  Organization  of  Chgo--  1,000.00  One  Thousand      " 

St.  Vincent  Orphanage  "   --  1,000.00   "     ••  » 

Propogation  of  the  Faith-------------    500.00  Five  Hundred      " 

Helpers  of  Holy  Souls,  Inc. 

30  W.  Barry  1,500.00  Fifteen  Hundred    " 

Jesuit  Missions,  Chgo  Providence  1,500.00    n       n      n 

Written  in  the  left  hand  margin  opposite  this  clause  were  the  words, 
"Remainder  of  Estate  to  Franciscan  Fathers  of  Chicago,"  The  instru- 
ment dated  January  25,  1955,  signed  by  decedent  and  attested  to  by 
witnesses.   Subsequently,  several  alterations  were  made  by  decedent 
in  her  handwriting.   The  bequests  to  Sister  Catherine  Aloyse  and  the 
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Propogation  of  the  Faith  were  increased  to  $1,500.00,   The  bequest 
to  St,  Mary's  of  the  Lake  was  increased  to  $260,00,   The  name  Mrs, 
Katherine  Butler,  sister-in-law  and  the  bequest,  $1,000,00  were 
deleted  and  in  the  space  between  the  name  and  bequest  was  written 
the  word  "Elgin."  A  paper  attached  to  the  will  bears  the  notation, 
"Memo  -  I  have  taken  off  Katherine  Butler  (Mother)  Sister-in-law 
because  she  is  now  in  Elgin."   The  memo  was  signed  by  decedent  and 
dated  November  30,  1959. 

On  the  bottom  of  the  page,  touching  no  other  words,  in  the 
handwriting  of  decedent,  appear  the  words,  "5/12/60  See  New  Will," 
Although  a  diligent  search  was  made  through  all  of  decedent's 
effects,  no  other  will  was  found. 

It  is  contestants'  contention  that  although  this  instrument 
was  once  the  will  of  decedent,  it  had  been  revoked  prior  to  her 
death.   Contestants  rely,  as  they  must,  on  section  46  of  the 
Probate  Act  (111,  Rev.  Stat.,  ch.  3,  sec,  46),   Principal  reliance 
is  place)  on  clause  (a)  of  section  46  which  provides  that  a  will 
may  be  revoked  "by  burning,  cancelling,  tearing,  or  obliterating 
it  by  testator  himself  or  by  some  person  in  his  presence  and  by  his 
direction  and  consent," 

Contestants  assert  that  the  notation  on  the  bottom  of  the 
instrument,  coupled  with  the  delineations  noted  previously,  satisfy 
the  requirements  of  clause  (a)  and  constitute  a  revocation.   Con- 
testants have  cited  Burton  v.  Wylde.  261  111.  397  and  Fleming  v. 
Fleming,  367  111,  97,  but  as  these  cases  involved  torn  wills  we  do 
not  think  they  are  applicable  here  since  the  instrument  in  question 
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was  not  torn  or  cut  in  any  way. 

We  believe  contestants'  argument  has  been  considered  and 
rejected  by  the  Supreme  Court  in  Board  of  Missions  v.  Sherry.  372 
111,  272,   There,  testatrix  had  made  several  alterations  to  a  three 
page  will.   The  alterations,  more  numerous  than  in  the  instant 
case,  included  reduction  in  legacies  and  deletion  or  changing  of 
legatees.   The  will  was  kept  in  an  envelope  and  across  the  front 
of  the  envelope,  in  testatrix'  handwriting,  were  the  words,  "August 
1st  1938  The  enclosed  will  not  to  be  executed  Kate  Bennett,"  The 
Supreme  Court  held  that  the  will  was  not  revoked,  either  by  oblitera- 
tion or  by  cancellations,  stating: 

Since  every  word  of  the  will  as  originally  executed  is 
legible  it  is  manifest  that  there  was  no  revocation  by 
'obliterating, '  ***  In  order  to  constitute  the  revo- 
cation of  a  will  by  cancelling  there  must  be  a  blotting 
or  striking  out,  or  writing  over  the  will  or  an  essential 
portion  thereof,  and  the  cancellation  must  be  made  with 
intent  to  revoke  the  will,   372  111,  at  276, 

The  court  then  considered  the  language  on  the  envelope  and  held  it 
inoperative  to  effect  a  revocation  since  it  was  not  executed  con- 
formably to  section  17  of  the  Probate  Act.   The  words  contestants 
rely  on,  "5/17/60  See  New  Will,"  are  found  on  the  bottom  margin 
of  the  will.   They  neither  delete  nor  even  touch  any  other  writing 
of  the  instrument.   In  Dowling  v.  Gilliland.  286  111.  530,  the 
following  language,  in  testator's  handwriting,  appeared  on  the 
back  of  the  will:   "All  I  have  I  want  to  go  to  my  sister.  Miss 
Ella  Willden;  This  is  no  good;  will  try  to  make  another, --December 
10,  1906."   Other  words  to  the  same  effect  appeared  on  blank  spots 
on  the  front  of  the  will.   The  will  was  held  not  to  be  revoked. 
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Contestants  attempt  to  distinguish  the  above  cases  by  asserting 
that  the  requirement  of  a  blotting  or  striking  out  is  met  so  that 
the  intent  of  the  Language,  "See  New  Will"  should  be  given  effect. 
Even  if  the  delineations  relied  upon  met  the  requirement  that  there 
be  a  blotting  or  striking  out,  there  is  no  evidence  linking  the 
delineations  to  the  language  on  the  bottom  of  the  page.   In  fact, 
the  only  evidence  presented,  a  memo  dated  November  30,  1959,  and 
written  in  testatrix'  handwriting,  indicates  that  the  delineation 
of  Mrs.  Butler's  name  occurred  at  a  time  other  than  when  the  no- 
tation on  the  bottom  was  written.   Further,  this  delineation  was 
made  because  Mrs.  Butler  had  been  committed  to  Elgin  State  Hospital. 

The  alterations  made  include  but  one  deletion  of  a  bequest 
and  increases  in  several  others.  There  has  been  no  mutilation  as 
in  the  cases  relied  upon.  We  can  only  conclude,  as  did  the  trial 
judge  that  the  testator  only  intended  to  change  some  bequests  but 
not  to  revoke  the  will. 

The  final  point  raised  concerns  cashier's  checks  purchased 
by  decedent  shortly  before  her  death.   The  checks  were  made  out  to 
three  of  the  legatees,  two  in  the  amount  of  the  legacy,  one  for  a 
smaller  amount.   This  purchase  does  not,  in  our  opinion,  indicate 
an  intent  to  revoke  the  entire  will  but  only  concerns  a  possible 
satisfaction  of  legacies,  a  question  not  involved  in  this  appeal 
and  upon  which  we  express  no  opinion. 

The  order  admitting  the  will  to  probate  was  correct  and  that 
order  is  affirmed, 

AFFIRMED. 
MURPHY,  J.,  and  ENGLISH,  J.,  concur. 
Abstract  only. 
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DOROTHY  L.  VAN  ZANDT, 

Plaint iff -Appellant, 
vs . 

LOUIS  P.  VAN  ZANDT, 

Defendant-Appellee . 
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APPEAL  FROM  THE 

SUPERIOR  COURT  OF 
COOK  COUNTY. 


MR.  JUSTICE  ENGLISH  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  has  appealed  from  the  trial  court's  modification 
of  a  divorce  decree. 

The  original  decree  of  divorce  which  was  entered  January  27, 
1960  incorporated  an  agreement  between  the  parties  including, 
among  other  provisions,  a  requirement  that  defendant  pay  plain- 
tiff annually  for  all  drug  and  medical  bills  "incurred  by  or  for" 
the  thirteen  year  old  child  of  the  parties.   Custody  of  the  child 
was  awarded  to  plaintiff,  and  defendant  was  granted  the  right 
of  "reasonable  visitation  on  alternate  Saturdays  and  Sundays." 

On  February  14,  1962  defendant  filed  a  verified  petition 
in  which  he  stated  that  for  the  two  previous  years  the  medical 
and  drug  bills  presented  to  him  by  plaintiff  for  payment  had 
been  $320.71  and  $371.98,  respectively;  that  much  of  the  medical 
services  supposedly  rendered  had  been  uncalled  for;  and  that  the 
large  amounts  of  such  bills  were  a  burden  upon  him.   The  petition 
prayed  that  the  divorce  decree  be  modified  to  provide  that  the 
child  be  taken  for  her  medical,  dental  and  drug  needs  to  a 
doctor,  dentist  and  pharmacist  designated  in  the  petition,  all 
of  whom  were  located  in  the  community  of  plaintiff's  residence. 

Plaintiff  answered  denying  the  allegations  of  the  petition 
recited  above,  except  as  to  the  amounts  of  the  bills,  and  asked 
the  court  to  deny  modification  of  the  decree. 
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All  parties  appeared  before  the  court  on  February  14,  1962 
for  the  hearing  on  the  petition,  and  the  court,  after  "having 
heard  arguments  of  counsel  and  being  advised  in  the  premises," 
ordered  that  the  decree  of  divorce  be  modified  to  provide  that 
medical  services  and  drugs  be  obtained  from  the  persons  named 
in  defendant's  petition;  that  bills  be  presented  to  defendant 
for  payment  monthly  instead  of  annually;  and  that  defendant  have 
the  right  of  visitation  every  Sunday  from  1  P.M.  to  5  P.M. 

Plaintiff  filed  a  verified  petition  to  vacate  the  order  of 
February  14,  1962,  in  which  petition  plaintiff  reviewed  the  pro- 
ceedings to  date  and  alleged  that  the  result  ordered  by  the  court 
would  not  be  in  the  child's  best  interest;  that  the  decree  should 
not  have  been  modified  without  the  taking  of  testimony  showing 
a  change  of  circumstances,  as  it  had  the  effect  of  interfering 
with  plaintiff's  custody  of  the  child.   On  March  7,  1962,  after 
argument  of  counsel,  the  court  denied  plaintiff's  petition,  and 
plaintiff  has  taken  this  appeal  from  the  orders  of  February  14, 
1962  and  March  7,  1962. 

Section  18  of  the  Divorce  Act  (111.  Rev.  Stat.,  Ch.  40, 
§  19)  provides  that  "the  court  may,  on  application,  from  time  to 
time,  make  such  alterations  in  *  *  *   the  care,  custody  and  support 
of  the  children,  as  shall  appear  reasonable  and  proper."   The 
sole  contention  advanced  by  plaintiff  is  that  it  was  unreasonable 
for  the  court  to  make  the  modification  it  did  without  a  showing 
(by  evidence)  that  the  attendant  circumstances  had  changed  since 
the  entry  of  the  decree.   Reliance  is  made  almost  exclusively  on 


*  This  petition  also  requested  the  issuance  of  a  rule  on  de- 
fendant to  show  cause  why  he  should  not  be  held  in  contempt 
for  failure  to  pay  the  outstanding  medical  bills  in  full,  and 
sought  payment  of  plaintiff's  attorney's  fee  required  to  en- 
force this  payment  under  a  provision  of  the  original  decree. 
On  oral  argument  in  this  court  plaintiff's  attorney  stated 
that  the  medical  bills  had  been  paid.   The  matter  of  the 
attorney's  fee  is  not  before  this  court  as  it  was  never  ruled 
on  by  the  trial  court. 
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this  court's  decision  in  Gottlieb  v.  Gottlieb.  31  111.  App.  2d  120. 

That  case  involved  a  decree  which  granted  custody  of  minor 
children  to  their  mother  and  specifically  required  that  she  raise 
them  in  the  Jewish  faith,  pursuant  to  agreement  of  the  parties. 
The  mother  refused  to  abide  by  this  part  of  the  decree  and  en- 
rolled the  children  in  Catholic  schools.   At  her  request,  then, 
the  chancellor  modified  the  decree  to  permit  the  children's  attend- 
ance at  a  school  of  the  mother's  choosing.   This  order  was  reversed 
and  remanded  for  further  proceedings  because  the  chancellor,  without 
taking  any  evidence,  had  acted  "in  the  absence  of  clearly  estab- 
lished circumstances  indicating  that  the  best  interests  of  the 
child  would  be  served  by  modification."   (Page  137.) 

In  our  opinion  the  decision  in  the  Gottlieb  case  is  dis- 
tinguishable and  is  not  controlling  here.   Neither  the  decree  in 
the  instant  case,  nor  the  agreement  of  the  parties  embodied  therein, 
directed  that  the  services  of  any  particular  doctors,  dentists 
or  druggists  be  employed.   By  its  subsequent  order  the  court 
could,  therefore,  be  said  to  have  merely  particularized  the  decree 
rather  than  to  have  modified  it. 

We  believe  that  the  order  of  the  chancellor  on  defendant's 
petition  was  not  an  abuse  of  his  statutory  discretion,  and  that 
the  petition  itself,  under  all  the  circumstances,  furnished 
staff icient  basis  for  his  order.   We  cannot  agree  with  plaintiff's 
contention  that  this  type  of  order  interferes  with  any  substantial 
element  of  custody  which  had  previously  been  awarded  to,  and 
still  remains  in,  her. 

AFFIRMED. 

BURMAN,  P.J.,  and  MURPHY,  J.,  concur. 
Publish  abstract  only. 
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IN  THE 

APFELUTE  COURT  OF   ILLINOIS 

SECOND  DISTRICT,  SECOND  DIVISION 

FEBRUARY  TERM,  A,D«    1963 


In  &•:     Estate  o£  ^llca  Jonas, 
XnoOBpateat  FIRST  GAIESBURC 
liATI(»<AL  BANK  AND  TRUST  COKPANY, 
CoMiervator, 

Plaint Iff -Appellea , 

va. 
ALICE  J(»9SS,   Incoopatant ,  at  al.. 

Defendants , 
CHARX£5  A.   SPANG I£R, 


Defendant-Claimant-Appellant*  ) 


> 
) 

) 

)  Appeal  from  the 

)  Cotmty  Court  of 
)  Knox  County, 
)  Illinois. 


) 


WRIGHT  —  P.  J. 

This  is  an  appeal  by  defendant,  Charles  •  Spangler, 
from  various  orders  of  the  County  Court  of  Cekix  Cotsnty  arising 
out  of  the  a^ainlstration  of  the  estate  of  ^lice  J<xies,  an 
laasnpetent.  Defendant  appeals  to  this  court  from  orders 
entered  in  the  trial  court  on  February  20,  1962,  February 
27,  1962,  March  5,  1962,  and  March  23,  1962. 

'^lice  Jtmes  suffered  a  stroke  in  June  of  1951,  and  the 
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defendaDt,  Charles  A,  ^pangler,  served  ee  conservator  o£  her 
person  and  her  estate  thereafter,  until  Deceober  o£  1956. 
The  plaintiff.  First  Galesburg  National  Bank  &  Trust  Company, 
was  appointed  successor  conservator  o£  the  estate  of  the 
incan|>etent  on  Deceaber  17,  1956.  Thereafter,  plaintiff 
hired  the  defendant  to  give  care  to  the  inconpetent  and  a 
court  order  was  entered  fixing  coopensation  for  care  at  $100.00 
a  nonth,  allowing  up  to  $30.00  a  BH»th  for  groceries,  providing 
housing  and  authorizing  expenses  for  clothing,  medical  and 
other  necessities  for  the  ijQcaaq>etent .   In  January,  1957, 
defendant  secured  a  teaching  p<Mition  in  another  town  and  he 
took  the  incompetent  with  him  and  continued  to  keep  her  with 
him  and  care  for  her  until  she  was  returned  by  plaintiff  to 
Calesburg  on  July  29,  1961.  In  Septasber  and  October  of 

1961,  real  estate  of  the  incon^Mtent  was  sold  to  pay  debts 
and  provide  funds  for  her  care. 

The  order  of  the  trial  court  entered  <m   February  20, 

1962,  allowed  ma   attorney  fee  to  the  Law  Firm  of  O'Brien  and 
O'Brien  in  the  sua  of  $Si0.00  for  the  sale  of  the  real 
estate  of  the  incompetent  and  an  attorney  fee  of  $420.00  for 
services  performed  for  the  conservator  from  May  11,  1961, 
CllSQHSh  January  20,  1962.  This  order  further  allowed  the 
sum  of  $250.00  for  the  conservator's  fee  in  the  sale  of  the 
real  estate,  a  guardian  ad  litem  fee  to  Robert  M.  Egan  in 
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the  Bvm  of  $35,00  and  allowed  reii^urseiwrot  o£  Sheriffs 
coats  advanced  and  Revenue  Stampa  purchaaed  in  the  total 
auB  of  $36.00. 

The  aervlcea  perfomed  by  the  cooaervator  and  Ita 
attorney  were  teatlfled  to,  reapectively,  by  John  Hattery, 
Aaalatant  Trust  Officer  for  the  plaintiff,  and  by  Leo  F. 
0* Brian  of  the  Law  Fixa  of  O'Brien  oaid  O'Brien,  attomeya  for 
the  conservator.  There  was  also  testincmy  of  an  independent 
attorney,  a  member  of  the  Knox  County,  Illinois  Bar  •»   to  the 
reaaonableneaa  of  the  attorney  feea.  The  court  beard  evidence 
and  approved  the  conaervator  feea,  attorney  fees  and  costs 
advanced  and  we  cannot  say  that  the  order  of  February  20, 
1962,  is  against  the  manifest  weight  of  the  evidence  or  that 
there  was  any  abuse  of  jiidicial  discretion  in  allowing  the 
feea. 

An  order  was  entered  by  the  court  on  March  5,  1962, 
ordering  the  conservator  to  pay  the  claim  of  Dr.  Brooney  in 
the  sum  of  $291.00  and  the  claim  of  St.  Mary's  Hospital  in 
the  stsB  of  $1,005.20.  These  claims  were  for  medical  services 
and  hoapital  care  rendered  the  Incompetent  and  were  allowed 
by  the  c^iaervator,  and  we  believe  the  court  properly  ordered 
them  paid. 

tfhen  the  second  parcel  of  real  estate  of  the  incompetent 
sold  to  pay  debts,  the  petition  to  sell  real  estate  named 
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th«  d«£«nd«nt  as  a  party  and  allagad  that  ha  ownad  aoaa 

ehattal  property  located  oo  tha  raal  aatata  and  vaa   a  tanant 

at  will.  Tha  dafandant,  in  an   anawar  ha  filed  to  tha 

pat it ion,  alleged  the  following: 

"7.  Ha  admits  that  said  lnco■^>etent 
is  the  owner  in  fee  sinple  of  Lots  1,  2 
and  3  in  Block  12  in  the  Village  of 
ViUiaauifiald,  Knox  County,  Illinois,  and 
that  said  prealsea  are  iaproved  with  a 
frana  house;  he  alleges  that  said  premises 
are  also  improved  with  a  two-story csmeat 
block  building  tiled  and  served  by  water 
and  electricity,  constructed  and  improved 
by  and  at  the  sole  expanse  of  this 
defendant,  and  that  this  defendaiit,  at 
his  sole  expense,  installed  the  heating 
plant  in  the  house  on  said  premises;  and 
he  alleges  that  said  premises  are  subject 
to  an   equitable  lien  in  this  defendant's 
favor  In  the  amount  of  $3225.00,  repre- 
senting  the  cost  of  the  aforementioned 
ii^nrovements  made  by  this  defendant." 

The  plaintiff  filed  a  reply  to  Paragraph  7  denying  that 
the  defendant  was  entitled  to  an  equitable  lien  and  setting 
forth  certain  defenses.  In  the  decree  of  the  trial  court 
ordering  the  sale  of  real  estate  on  October  17,  1961,  the 
question  of  an  equitable  lien  was  reserved  and  the  real  estate 
ordered  sold  free  and  clear  of  any  equitable  lien. 

On  February  27,  1962,  the  trial  court  on  motion  of  the 
plaintiff  entered  an  order  finding  that  Paragraph  7  of 
defend^mt's  answer  to  the  petition  to  sell  real  estate  did 
not  state  a  cause  of  action  for  an  equitable  lien  and  struck 
said  paragraph. 
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Paragraph  7  of  dafendant's  aaavar  falls  to  allege  any 
relatioaahlp  batwaao  the  parties  whereby  ao  equitable  Ilea 
would  arise.  There  is  no  allegation  of  any  ccmtract  between 
the  parties,  either  written  or  oral,  authorizing  defendant 
to  sake  ttaproveawnts  on  the  incaeq>etent*8  property;  no 
allagation  aM   to  the  dates  irtien  the  iiiipreysients  were  oiade, 
and  nothing  was  alleged  to  show  that  the  defendttit  was  any- 
thing  aore  tit^an  a  awire  volunteer*  Merely  alleging  the 
furnishing  of  labor  and  laaterlals  on  property  without  aore 
does  not  allege  facts  sufficient  to  establish  an  equitable 
lim.  Whenever  parties  enter  into  an  express  executory  agree- 
nent  in  writing  indicating  an  intention  to  make  soom  parti- 
cular property  real  or  personal  or  a  fund,  security  for  a 
debt  or  other  obligation,  there  is  created  an  equitable  lien 
en  the  property  described  in  such  contract,  which  is  enforce- 
able in  the  hands  of  the  original  contractor,  and  also,  his 
heirs,  administrators  and  executors.  An  equltaltle  lien  Is 
the  right  to  have  property  subjected  In  a  court  of  equity  to 
the  paynent  of  a  clalia.  Aldrich  v.  Ederer  Co.,  302  111.  391; 
Byron  v.  Byron,  391  111.  256,  62  M.  E.  2d  790.  The  facts 
alleged  in  Paragraph  7  of  defendant's  answer  are  insufficient 
to  show  that  he  was  entitled  to  an  equitable  lien  against 
the  property  in  question,  and  the  paragraph  was  properly 
stricken  by  the  trial  court. 

•5- 


i^Ksy^'iv.rjk^  %alxlt9i^as,  ^isao  -/o  .'^s_v  -  j^^-^.,  'i>;$,.i.r»   ^<i^ia:taq  ails 
^±i  Hjfiil;^«ii»  x-t»i©H     ,'xao:3«ii.rov'  «r»©^  &  imds  from  ^mttH 

83aii$  «iai'     *iiSV  oS.  ,E  ,»  Sd  »det?,   .HZ  !«£   .miix^  ♦v  oiraxt 


Thereafter,  at  the  requeat  of  the  defendant  and  by 
of  plaintiff,  the  answer  of  the  defendant  vm» 
allowed  to  atand  aa  a  claiai  agalnat  the  Incoopetent's  aetata 
for  necessities  and   services  alleged  to  have  been  rendered 
the  Inconpetent  by  defendant  and  defendant  In  his  answer 
4aBanded  a  trial  by  jury.  The  court  refuaed  the  defendant 'a 
zmpiMt  for  a  jisry  and  a  hearing  was  held  on  March  23,  1962, 
bafarc  the  court  on  defendant's  claia  and  the  court  found 
that  the  lncam|>etent'8  estate  vbm   Indebted  to  the  defendant  In 
the  sia&  of  $1,130.00  and  allowed  his  clain  In  that  amount* 

The  oBOunt  of  coe^nsatlon  to  be  paid  a  conservator  and 
hia  attorney  for  services  rendered  an  estate  are  matters 
peculiarly  within  the  province  of  the  court.   In  re:   Kanner's 
Estate,  2  111.  App.  2d  530,  119  N.  F.  2d  801.  The  fees  to  be 
allowed  and  paid  for  such  services  are  to  be  determined  by 
tha  court  in  the  exercise  of  judicial  discretion.   In  re: 
JnsiBS*  Estate,  10  III.  App.  2d  232,  134  N.  E.  2d  638.  However, 
we  are  of  the  opinion  that  the  defendant  was  entitled  to  have 
hla  claim  against  the  oatate  of  the  incompetent  heard  by  a 
jury.  Itorton  v.  Robinson,  256  111.  629.  The  defendant  In 
hia  aoai^r,  which  was  permitted  to  stand  as   a  claim  agalnat 
the  estate,  made  demand  for  jury  and  we  coaelnda  that  the 
trial  court  erred  in  refusing  this  request  and  hearing  the 
caae  without  a  jury* 
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Tor   Che  reasons  herein  stated,  the  orders  o£  the  Probate 

Court  of  KnoK  County  entered  on  February  20,  1962,  February 

27,  1962  and  March  5,  1962,  are  affinaed  and  the  order  entered 

on  Harch  23,  1962,  allowing  the  clalai  of  the  defendant  in  the 

mmmt   of  $1,150*00  is  reversed  and  remanded  for  a  new  trial 
by  a  jury. 

AUriKMED  IN  PART  AMD  REVERSEP  IN  PART. 
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